viﬁo 9-12-01 Wednesday
T % . > Vol. 66  No. 177 Sept. 12, 2001

Pages 4737947570

ISUET

0

Mederal Re o



II Federal Register/Vol. 66, No. 177/ Wednesday, September 12, 2001

The FEDERAL REGISTER is published daily, Monday through
Friday, except official holidays, by the Office of the Federal
Register, National Archives and Records Administration,
Washington, DC 20408, under the Federal Register Act (44 U.S.C.
Ch. 15) and the regulations of the Administrative Committee of
the Federal Register (1 CFR Ch. I). The Superintendent of
Documents, U.S. Government Printing Office, Washington, DC
20402 is the exclusive distributor of the official edition.

The Federal Register provides a uniform system for makin;
available to the public regulations and legal notices issued%)y
Federal agencies. These include Presidential proclamations and
Executive Orders, Federal agency documents having general
applicability and legal effect, documents required to be published
by act of Congress, and other Federal agency documents of public
interest.

Documents are on file for public inspection in the Office of the
Federal Register the day before they are published, unless the
issuing agency requests earlier filing. For a list of documents
Euci‘rently on file for public inspection, see http://www.nara.gov/
edreg.

The seal of the National Archives and Records Administration
authenticates the Federal Register as the official serial publication
established under the Federa? Register Act. Under 44 U.S.C. 1507,
the contents of the Federal Register shall be judicially noticed.

The Federal Register is published in paper and on 24x microfiche.
It is also available online at no charge as one of the databases
on GPO Access, a service of the U.S. Government Printing Office.

The online edition of the Federal Register is issued under the
authority of the Administrative Committee of the Federal Register
as the official legal equivalent of the paper and microfiche editions
(44 U.S.C. 4101 and 1 CFR 5.10). It is updated by 6 a.m. each

day the Federal Register is published and it includes both text

and graphics from Volume 59, Number 1 (January 2, 1994) forward.

GPO Access users can choose to retrieve online Federal Register
documents as TEXT (ASCII text, graphics omitted), PDF (Adobe
Portable Document Format, including full text and all graphics),

or SUMMARY (abbreviated text) files. Users should carefully check
retrieved material to ensure that documents were properly
downloaded.

On the World Wide Web, connect to the Federal Register at http:/
/www.access.gpo.gov/nara. Those without World Wide Web access
can also connect with a local WAIS client, by Telnet to
swais.access.gpo.gov, or by dialing (202) 512-1661 with a computer
and modem. When using Telnet or modem, type swais, then log

in as guest with no password.

For more information about GPO Access, contact the GPO Access
User Support Team by E-mail at gpoaccess@gpo.gov; by fax at
(202) 512—-1262; or call (202) 512—1530 or 1-888-293—-6498 (toll
free) between 7 a.m. and 5 p.m. Eastern time, Monday-Friday,
except Federal holidays.

The annual subscription price for the Federal Register paper
edition is $638, or $697 fgr a combined Federal Register, Federal
Register Index and List of CFR Sections Affected (LSA)
subscription; the microfiche edition of the Federal Register
including the Federal Register Index and LSA is $253. Six month
subscriptions are available for one-half the annual rate. The charge
for individual copies in paper form is $9.00 for each issue, or
$9.00 for each group of pages as actually bound; or $2.00 for

each issue in microfiche form. All prices include regular domestic
Fostage and handling. InternationaFcustomers please add 25% for
oreign handlinf. Remit check or money order, made payable to
the Superintendent of Documents, or charge to your GPO Deposit
Account, VISA, MasterCard or Discover. Mail to: New Orders,
Superintendent of Documents, P.O. Box 371954, Pittsburgh, PA
15250-7954.

There are no restrictions on the republication of material appearing
in the Federal Register.

How To Cite This Publication: Use the volume number and the
page number. Example: 66 FR 12345.

Printed on recycled paper.

SUBSCRIPTIONS AND COPIES

PUBLIC
Subscriptions:
Paper or fiche 202-512-1800
Assistance with public subscriptions 512-1806

202-512-1530; 1-888-293-6498

General online information
Single copies/back copies:

Paper or fiche 512-1800
Assistance with public single copies 512-1803
FEDERAL AGENCIES
Subscriptions:
Paper or fiche 523-5243
Assistance with Federal agency subscriptions 523-5243

FEDERAL REGISTER WORKSHOP

THE FEDERAL REGISTER: WHAT IT IS AND

HOW TO USE IT

FOR: Any person who uses the Federal Register and Code of Federal

Regulations.

WHO: Sponsored by the Office of the Federal Register.
WHAT: Free public briefings (approximately 3 hours) to present:

1. The regulatory process, with a focus on the Federal Register
system and the public’s role in the development of
regulations.

2. The relationship between the Federal Register and Code
of Federal Regulations.

3. The important elements of typical Federal Register
documents.

4. An introduction to the finding aids of the FR/CFR system.

WHY:  To provide the public with access to information necessary to
research Federal agency regulations which directly affect them.

There will be no discussion of specific agency regulations.

WASHINGTON, DC

September 20, 2001—9:00 a.m. to noon
Office of the Federal Register
Conference Room

800 North Capitol Street, NW.
Washington, DC

(3 blocks north of Union Station Metro)
RESERVATIONS: 202-523—4538; or

info@fedreg.nara.gov

WHEN:
WHERE:




Contents

Federal Register
Vol. 66, No. 177

Wednesday, September 12, 2001

Agriculture Department
See Commodity Credit Corporation
See Forest Service

Alcohol, Tobacco and Firearms Bureau

NOTICES

Organization, functions, and authority delegations:
Subordinate ATF officers, 01-22847

Army Department
See Engineers Corps
NOTICES
Patent licenses; non-exclusive, exclusive, or partially
exclusive:
InvenCom LLC, 01-22917

Arts and Humanities, National Foundation
See National Foundation on the Arts and the Humanities

Centers for Medicare & Medicaid Services
RULES
Medicare:

Medicare+Choice program—

Providers; recredentialing requirements, 01-22915
NOTICES

Clinical Laboratory Improvement Amendments:
College of American Pathologists; approval as CLIA
accreditation organization; continuance, 01-22822
Organization, functions, and authority delegations:
Beneficiary Choices Center and Medicare Management
Center, 01-22821

Coast Guard
RULES
Ports and waterways safety:

Chelsea River, Boston, MA; safety zone, 01-22814
Regattas and marine parades:

Atlantic City APBA Grand Prix, 01-22813
PROPOSED RULES
Vessel documentation:

Coastwise trade vessels; foreign ownership; “sold

foreign” interpretation, 01-22815

Commerce Department

See International Trade Administration

See National Institute of Standards and Technology
See National Oceanic and Atmospheric Administration
See Patent and Trademark Office

Committee for the Implementation of Textile Agreements
NOTICES
Cotton, wool, and man-made textiles:

Hong Kong, 01-22837

Commodity Credit Corporation

NOTICES

Grants and cooperative agreements; availability, etc.:
Sugar Payment-In-Kind Diversion Program, 01-22940

Defense Department
See Army Department
See Engineers Corps

Energy Department
See Federal Energy Regulatory Commission
NOTICES
Electricity export and import authorizations, permits, etc.:
Energia de Baja California, 01-22844
Exelon Generation Co., LLC, 01-22842
PPL EnergyPlus, LLC, 01-22843
Meetings:
National Transmission Grid Study 2001; public
workshops, 01-22841

Engineers Corps

NOTICES

Environmental statements; availability, etc.:
Nationwide Permit Program, 01-22919

Environmental statements; notice of intent:
Sutter County, CA; feasibility study, 01-22916

Environmental Protection Agency
RULES
Air quality implementation plans; approval and
promulgation; various States:
California, 01-22736
Pesticides; tolerances in food, animal feeds, and raw
agricultural commodities:
Bromoxynil, 01-22526
Fludioxonil, 01-22524
PROPOSED RULES
Air pollution control:
State operating permits programs—
Kentucky, 01-22912
Air quality implementation plans; approval and
promulgation; various States:
California, 01-22737
New Jersey, 01-22908
NOTICES
Air pollution control:
Citizens suits; proposed settlements—
New York Public Interest Research Group, 01-22907
Confidential business information and data transfer, 01—
22759
Meetings:
FIFRA Scientific Advisory Panel, 01-22760
Pesticide Program Dialogue Committee, 01-22755
Pesticide registration, cancellation, etc.:
Chlorpyrifos, 01-22756
Sygenta Crop Protection, Inc., 01-22761
Superfund; response and remedial actions, proposed
settlements, etc.:
Elizabeth Mine Site, VT, 01-22911
Lewis Terry Residence Site, IL, 01-22913
Water supply:
Public water supply supervision program—
Missouri, 01-22740

Executive Office of the President
See Presidential Documents
See Trade Representative, Office of United States

Federal Aviation Administration

RULES

Airworthiness directives:
Boeing, 01-22588



v Federal Register/ Vol. 66, No. 177/ Wednesday, September 12, 2001/ Contents

NOTICES
Passenger facility charges; applications, etc.:
Yakima Air Terminal-McAllister Field, WA, 01-22914

Federal Communications Commission
RULES
Television stations; table of assignments:
Texas, 01-22834
PROPOSED RULES
Radio services, special:
Private land mobile services—
Low power operations in 450-470 MHz band;
applications and licensing, 01-22439
Radio stations; table of assignments:
Oklahoma and Texas, 01-22836
Texas, 01-22835
Various States, 01-22832
Washington, 01-22833

Federal Emergency Management Agency
NOTICES
Radiological Emergency Preparedness:
Alert and notification requirements, 01-22929
Exercise evaluation methodology, 01-22928

Federal Energy Regulatory Commission
NOTICES
Electric rate and corporate regulation filings:
Cleo Power LLC et al., 01-22868
Hydroelectric applications, 01-22899, 01-22900
Applications, hearings, determinations, etc.:
ANR Pipeline Co., 01-22873, 01-22898
ANR Storage Co., 01-22870
Blue Lake Gas Storage Co., 01-22871
Colorado Interstate Gas Co., 01-22876
Columbia Gas Transmission Corp., 01-22887
Columbia Gulf Transmission Co., 01-22885
Cove Point LNG L.P., 01-22895
Crossroads Pipeline Co., 01-22884
Egan Hub Partners, L.P., 01-22897
Granite State Gas Transmission, 01-22886
Gulf South Pipeline Co., LP, 01-22874
Iroquois Gas Transmission System, L.P., 01-22879
Kinder Morgan Interstate Gas Transmission LLC, 01—
22896
Michigan Gas Storage Co., 01-22890
National Fuel Gas Supply Corp., 01-22880, 01-22889
Panhandle Eastern Pipe Line Co., 01-22893
PG&E Gas Transmission, Northwest Corp., 01-22872
Pine Needle LNG Co., LLC, 01-22894
Sea Robin Pipeline Co., 01-22892
Southwest Gas Storage Co., 01-22881
Tennessee Gas Pipeline Co., 01-22869
Texas Gas Transmission Corp., 01-22877
Transcontinental Gas Pipe Line Corp., 01-22878
Trunkline Gas Co., 01-22891
Venice Gathering System, L.L.C., 01-22883
WestGas Interstate, Inc., 01-22888
Williams Gas Pipelines Central, Inc., 01-22875
Williston Basin Interstate Pipeline Co., 01-22882

Federal Housing Enterprise Oversight Office
RULES
Practice and procedure:

Federal National Mortgage Association and Federal Home

Loan Mortgage Corporation—
Executive compensation, 01-22926

PROPOSED RULES
Practice and procedure:
Federal National Mortgage Association and Federal Home
Loan Mortgage Corporation—
Corporate governance, 01-22925
Flood insurance, 01-22927

Federal Maritime Commission

NOTICES

Agreements filed, etc., 01-22921

Ocean transportation intermediary licenses:
AA Shipping, 01-22923
ABLECARGO.COM et al., 01-22922

Federal Reserve System
NOTICES
Banks and bank holding companies:
Change in bank control, 01-22816, 01-22936
Formations, acquisitions, and mergers, 01-22817, 01—
22937

Federal Trade Commission

NOTICES

Premerger notification waiting periods; early terminations,
01-22855, 01-22856

Fish and Wildlife Service

NOTICES

Endangered and threatened species permit applications,
01-22902

Marine mammal and endangered and threatened species
permit applications, 01-22806

Forest Service
NOTICES
Jurisdictional transfers:

Mark Twain National Forest, MO; Fort Leonard Wood
Military Reservation; interchange with Army
Department, 01-22846

Meetings:

Deschutes Provincial Interagency Executive Committee

Advisory Committee, 01-22853

Health and Human Services Department
See Centers for Medicare & Medicaid Services
PROPOSED RULES
Hazardous materials:
Hazardous materials transportation—
Shipping papers; retention, 01-22851
NOTICES

Meetings:
Vital and Health Statistics National Committee, 01-22820

Housing and Urban Development Department
See Federal Housing Enterprise Oversight Office

Interior Department
See Fish and Wildlife Service
See Minerals Management Service

Internal Revenue Service
NOTICES
Agency information collection activities:
Proposed collection; comment request, 01-22935
Committees; establishment, renewal, termination, etc.:
IRS Advisory Council, 01-22800
Meetings:
Citizen Advocacy Panels—
Midwest District, 01-22797



Federal Register/ Vol. 66, No. 177/ Wednesday, September 12, 2001/ Contents

Pacific-Northwest District, 01-22798

International Trade Administration
NOTICES
Antidumping:
Natural bristle paintbrushes and brush heads from—
China, 01-22933
Solid agricultural grade ammonium nitrate from—
Ukraine, 01-22934

International Trade Commission
NOTICES
Import investigations:
Plasma display panels and products containing same, 01—
22824

Justice Department
RULES
Executive Office for Immigration Review:
Immigration Appeals Board; expansion to 23 permanent
members to handle increasing caseload, 01-22906
Organization, functions, and authority delegations:
United States Marshals Service, 01-22830

Labor Department
See Occupational Safety and Health Administration
See Workers’ Compensation Programs Office

Merit Systems Protection Board
NOTICES
Meetings; Sunshine Act, 01-23045

Minerals Management Service
NOTICES
Environmental statements; notice of intent:
Central and Western Gulf of Mexico—
Oil and gas lease sales, 01-22918

National Aeronautics and Space Administration
NOTICES
Meetings:
Advisory Council
Earth Systems Science and Applications Advisory
Committee, 01-22838
Minority Business Resource Advisory Committee, 01—
22840
Centennial of Flight Commission, 01-22839

National Foundation on the Arts and the Humanities
NOTICES
Meetings:

Combined Arts Advisory Panel, 01-22819

National Highway Traffic Safety Administration

NOTICES

Motor vehicle safety standards; exemption petitions, etc.:
Accuride Corp., 01-22849
Hankook Tire Corp., 01-22850
Uniroyal Goodrich Tire Manufacturing, 01-22848

National Institute of Standards and Technology
NOTICES
Meetings:
Malcolm Baldrige National Quality Award—
Panel of Judges, 01-22857

National Oceanic and Atmospheric Administration
RULES
Fishery conservation and management:
Alaska; fisheries of Exclusive Economic Zone—
Bering Sea and Aleutian Islands and Gulf of Alaska
groundfish; Steller sea lion protection measures,
01-22903
Gulf of Alaska and Bering Sea and Aleutian Islands
groundfish, 01-22807
Pollock, 01-22904
Northeastern United States fisheries—
Summer flounder, scup, and black sea bass, 01-22920
NOTICES
Endangered and threatened species:
Fisheries management and evaluation plans—
Lower Columbia River chum salmon, 01-22932
Recovery plans—
Atlantic salmon; Gulf of Maine distinct population
segment, 01-22930
Marine mammals:
Incidental taking; authorization letters, etc.—
Carpinteria Oil and Gas Processing Facility, CA,
repairs; Pacific harbor seals, 01-22931
Meetings:
Mid-Atlantic Fishery Management Council, 01-22809
Pacific Fishery Management Council, 01-22808
Permits:
Marine mammal and endangered and threatened species,
01-22806

National Science Foundation

NOTICES

Antarctic Conservation Act of 1978; permit applications,
etc., 01-22901

Nuclear Regulatory Commission

RULES

Spent nuclear fuel and high-level radioactive waste;
independent storage; licensing requirements:

Approved spent fuel storage casks; list, 01-22863
NOTICES

Agency information collection activities:

Submission for OMB review; comment request, 01-22862
Meetings:

Nuclear materials and waste regulatory process; risk

information use; stakeholder input, 01-22864

Applications, hearings, determinations, etc.:

Cabot Corp., 01-22865

Exelon Generation Co., LLC, et al., 01-22866

Occupational Safety and Health Administration

NOTICES

Nationally recognized testing laboratories, etc.:
Factory Mutual Research Corp., 01-22827
Scope of recognition; modification, 01-22828

Office of Federal Housing Enterprise Oversight
See Federal Housing Enterprise Oversight Office

Office of United States Trade Representative
See Trade Representative, Office of United States

Patent and Trademark Office
RULES
Civil actions and claims; legal processes, 01-22854



VI Federal Register/ Vol. 66, No. 177/ Wednesday, September 12, 2001/ Contents

Presidential Documents
PROCLAMATIONS
Special observances:
National Birmingham Pledge Week (Proc. 7460), 01—
23078

Securities and Exchange Commission
NOTICES
Investment Company Act of 1940:
Exemption applications—
BHF Finance (Delaware) Inc., 01-22858
Meetings; Sunshine Act, 01-22979

Textile Agreements Implementation Committee
See Committee for the Implementation of Textile
Agreements

Trade Representative, Office of United States
NOTICES
World Trade Organization:
Dispute settlement panel establishment requests—
European Communities; countervailing duty measures
applied by U.S., 01-22826
Germany; corrosion-resistant carbon steel flat products;
countervailing duties, 01-22825

Transportation Department

See Coast Guard

See Federal Aviation Administration

See National Highway Traffic Safety Administration

Treasury Department
See Alcohol, Tobacco and Firearms Bureau
See Internal Revenue Service

NOTICES
Agency information collection activities:
Submission for OMB review; comment request, 01—
22859, 01-22860, 01-22861

Workers’ Compensation Programs Office
RULES
Energy Employees Occupational Illness Compensation
Program Act; implementation:
Lump-sum payments and medical benefits payments to
covered DOE employees, their survivors, and certain
vendors, contractors, and subcontractors, 01-22960

Separate Parts In This Issue

Part Il
Federal Emergency Management Agency, 01-22928, 01—
22929

Part Ill

Department of Housing and Urban Development, Federal
Housing Enterprise Oversight Office, 01-22925, 01—
22926, 01-22927

Part IV
The President, 01-23078

Reader Aids

Consult the Reader Aids section at the end of this issue for
phone numbers, online resources, finding aids, reminders,
and notice of recently enacted public laws.



Federal Register/Vol. 66, No. 177/ Wednesday, September 12, 2001/ Contents VII

CFR PARTS AFFECTED IN THIS ISSUE

A cumulative list of the parts affected this month can be found in the
Reader Aids section at the end of this issue.

3 CFR

Proclamations:

TA60...cccccoiiiiiiiiieeeieiiiies 47569

8 CFR

B 47379

10 CFR

T2 oo 47380

12 CFR

1770 e, 47550

Proposed Rules:

A O 47557

1773 47563

14 CFR

39 i 47380

20 CFR
....................................... 47382

B0t 47382

28 CFR

0 (2 documents) ............. 47379,

47382

46 CFR

Proposed Rules:

B7 e 47431

B8 47431

47 CFR

T3 47413

Proposed Rules:

73 (4 documents) ........... 47432,
47433

90 47435

49 CFR

Proposed Rules:

679 (3 documents) ......... 47416,
47417, 47418



47379

Rules and Regulations

Federal Register
Vol. 66, No. 177

Wednesday, September 12, 2001

This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
REGISTER issue of each week.

DEPARTMENT OF JUSTICE

8 CFR Part 3 and 28 CFR Part 0

[EOIR No. 129F; AG Order No. 2512-2001]
RIN 1125-AA34

Executive Office for Immigration

Review; Board of Immigration Appeals;
23 Board Members

AGENCY: Executive Office for
Immigration Review, Justice.
ACTION: Final rule.

SUMMARY: This final rule amends 8 CFR
part 3 and 28 CFR part 0 by adding to
the Board of Immigration Appeals
(Board) two Board Member positions,
thereby expanding the Board to 23
permanent members. The Board is being
expanded in order to maintain an
effective, efficient system of appellate
adjudication in the face of the Board’s
increasing caseload.

EFFECTIVE DATE: This final rule is
effective September 12, 2001.

FOR FURTHER INFORMATION CONTACT:
Charles Adkins-Blanch, General
Counsel, Executive Office for
Immigration Review, Suite 2400, 5107
Leesburg Pike, Falls Church, VA 22041;
telephone (703) 305-0470.
SUPPLEMENTARY INFORMATION: This final
rule expands the Board to 23 permanent
members by adding two Board Member
positions. With this change, the Board
will consist of a Chairman, two Vice
Chairmen, and twenty other members.
This change is necessary to maintain an
effective, efficient system of appellate
adjudication in light of the Board’s
increasing caseload. This rule amends 8
CFR part 3 and 28 CFR part 0 to reflect
these changes in the Board’s
organization.

Compliance with 5 U.S.C. 553 as to
notice of proposed rulemaking is not
required because this rule relates to
agency organization, procedure, and
practice, and a delayed effective date is

unnecessary because it does not
substantially affect the rights or
obligations of non-agency parties. See 5
U.S.C. 553(b)(a), (d)(3).

Regulatory Flexibility Act

The Attorney General, in accordance
with 5 U.S.C. 605(b), has reviewed this
rule and, by approving it, certifies that
it will not have a significant economic
impact on a substantial number of small
entities.

Unfunded Mandates Reform Act of
1995

This rule will not result in the
expenditure by State, local, and tribal
governments, in the aggregate, or by the
private sector, of $100 million or more
in any one year, and it will not
significantly or uniquely affect small
governments. Therefore, no actions were
deemed necessary under the provisions
of the Unfunded Mandates Reform Act
of 1995.

Small Business Regulatory Enforcement
Fairness Act of 1996

This rule is not a major rule as
defined by section 251 of the Small
Business Regulatory Enforcement
Fairness Act of 1996, 5 U.S.C. 804. This
rule will not result in an annual effect
on the economy of $100 million or
more; a major increase in costs or prices;
or significant adverse effects on
competition, employment, investment,
productivity, innovation, or on the
ability of United States-based
companies to compete with foreign-
based companies in domestic and
export markets.

Executive Order 12866

The Department of Justice has
determined that this rule is not a
“significant regulatory action’” under
Executive Order 12866, section 3(f).
Accordingly, this rule has not been
reviewed by the Office of Management
and Budget.

Executive Order 13132

This rule will not have substantial
direct effects on the States, on the
relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with section 6 of Executive
Order 13132, the Department of Justice
has determined that this rule does not

have sufficient federalism implications
to warrant the preparation of a
federalism summary impact statement.

Executive Order 12988: Civil Justice
Reform

This rule meets the applicable
standards set forth in sections 3(a) and
3(b)(2) of Executive Order 12988.

Congressional Review Act

This action pertains to agency
organization, practice, and procedure
and does not substantially affect the
rights or obligations of non-agency
parties and, accordingly, is not a “rule”
as that term is used by the
Congressional Review Act. (Subtitle E of
the Small Business Regulatory
Enforcement Act of 1996 (SBREFA).
Therefore, the reporting requirement of
5 U.S.C. §3801 does not apply.

Plain Language Instructions

We try to write clearly. If you can
suggest how to improve the clarity of
these regulations, call or write Charles
Adkins-Blanch, General Counsel,
Executive Office for Immigration
Review, Suite 2400, 5107 Leesburg Pike,
Falls Church, VA 22041; telephone
(703) 305-0470.

List of Subjects
8 CFR Part 3

Administrative practice and
procedure, Immigration, Lawyers,
Organizations and functions
(Government agencies), Reporting and
recordkeeping requirements.

28 CFR Part 0

Authority delegation (Government
agencies), Government employees,
Organization and functions
(Government agencies), Whistleblowing.

Accordingly, for the reasons set forth
in the preamble, part 3 of chapter I of
title 8 of the Code of Federal
Regulations and part 0 of chapter I of
title 28 of the Code of Federal
Regulations are amended as follows:

PART 3—EXECUTIVE OFFICE FOR
IMMIGRATION REVIEW

1. The authority citation for 8 CFR
part 3 continues to read as follows:

Authority: 5 U.S.C. 301; 8 U.S.C. 1103;
1252 note, 1252b, 1324b, 1362; 28 U.S.C. 509,
510, 1746; sec. 2, Reorg. Plan No. 2 of 1950,

3 CFR, 1949-1953 Comp., p. 1002.
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Subpart A—Board of Immigration
Appeals

§3.1 [Amended]

2.In § 3.1, amend paragraph (a)(1) by
revising the second sentence to read as
follows:

* * * The Board shall consist of a
Chairman, two Vice Chairmen, and

twenty other members. * * *
* * * * *

PART 0—ORGANIZATION OF THE
DEPARTMENT OF JUSTICE

3. The authority citation for 28 CFR
part 0 continues to read as follows:

Authority: 5 U.S.C. 301; 28 U.S.C. 509,
510, 515-519.

Subpart U—Executive Office for
Immigration Review

4. Amend § 0.116 by revising the first
sentence to read as follows:

§0.116 Board of Immigration Appeals.
The Board of Immigration Appeals
shall consist of a Chairman, two Vice

Chairmen, and twenty other members.
R

* * * * *

Dated: September 6, 2001.
John Ashcroft,
Attorney General.
[FR Doc. 01-22906 Filed 9-11-01; 8:45 am]
BILLING CODE 4410-30-P

NUCLEAR REGULATORY
COMMISSION

10 CFR Part 72
RIN 3150-AG75

List of Approved Spent Fuel Storage
Casks: Standardized NUHOMSB-24P
and —52B Revision; Confirmation of
Effective Date

AGENCY: Nuclear Regulatory
Commission.

ACTION: Direct final rule; confirmation of
effective date.

SUMMARY: The Nuclear Regulatory
Commission (NRC) is confirming the
effective date of September 12, 2001, for
the direct final rule that appeared in the
Federal Register of June 29, 2001 (66 FR
34523). This direct final rule amended
the NRC’s regulations by revising the
Standardized NUHOMSP-24P and —52B
cask system listing within the “List of
Approved Spent Fuel Storage Casks” to
include Amendment No. 3 to Certificate
of Compliance Number 1004.
Amendment No. 3 will modify the

present cask system design to add the
—61BT dry storage canister which is the
storage portion of a dual purpose cask
design intended to both store and
transport spent fuel. This document
confirms the effective date.

DATES: The effective date of September
12, 2001, is confirmed for this direct
final rule.

ADDRESSES: Documents related to this
rulemaking, including comments
received, may be examined at the NRC
Public Document Room, 11555
Rockville Pike, Rockville, MD. These
same documents may also be viewed
and downloaded electronically via the
rulemaking website (http://
ruleforum.llnl.gov). For information
about the interactive rulemaking
website, contact Ms. Carol Gallagher
(301) 415-5905; e-mail CAG@nrc.gov.

FOR FURTHER INFORMATION CONTACT:
Gordon Gundersen, Office of Nuclear
Material Safety and Safeguards, U.S.
Nuclear Regulatory Commission,
Washington, DC 20555. Telephone (301)
415-6195 (E-mail: GEG1@nrc.gov).

SUPPLEMENTARY INFORMATION: On June
29, 2001 (66 FR 34523), the NRC
published in the Federal Register a
direct final rule amending its
regulations in 10 CFR 72 by revising the
Standardized NUHOMS™-24P and
—52B cask system listing within the
“List of Approved Spent Fuel Storage
Casks” to include Amendment No. 3 to
Certificate of Compliance Number 1004.
Amendment No. 3 will modify the
present cask system design to add the
—61BT dry storage canister which is the
storage portion of a dual purpose cask
design intended to both store and
transport spent fuel. In the direct final
rule, NRC stated that if no significant
adverse comments were received, the
direct final rule would become final on
the date noted above. The NRC received
a number of comments requesting an
extension to the public comment period,
but no supporting rationale for the
extension request was provided. Some
of these commenters also provided
additional comments with their request.
The NRC has evaluated these additional
comments and determined that none of
them were significant and adverse to
warrant withdrawal of the direct final
rule, or supported a need for an
extension of the comment period.

Therefore, the request for extension is
denied and the direct final rule will
become effective as scheduled,
September 12, 2001.

Dated at Rockville, Maryland, this 6th day
of September, 2001.

For the Nuclear Regulatory Commission.
Michael T. Lesar,

Chief, Rules and Directives Branch, Division
of Administrative Services, Office of
Administration.

[FR Doc. 01-22863 Filed 9—11-01; 8:45 am)]
BILLING CODE 7590-01-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. 2000-NM-334-AD; Amendment
39-12435; AD 2001-18-09]

RIN 2120-AA64

Airworthiness Directives; Boeing
Model 777-200 Series Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule.

SUMMARY: This amendment adopts a
new airworthiness directive (AD),
applicable to certain Boeing Model 777—
200 series airplanes, that requires
inspections for cracking of the web of
the horizontal and sloping pressure
decks of the fuselage and certain
stiffener splice angles and stiffener end
fittings, and repair, if necessary. This
amendment also provides an optional
preventative modification, which ends
the repetitive inspections. The actions
specified by this AD are intended to
find and fix cracking of the web of the
horizontal and sloping pressure decks,
which could result in rapid in-flight
decompression of the airplane. This
action is intended to address the
identified unsafe condition.

DATES: Effective October 17, 2001.

The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of October 17,
2001.

ADDRESSES: The service information
referenced in this AD may be obtained
from Boeing Commercial Airplane
Group, P.O. Box 3707, Seattle,
Washington 98124-2207. This
information may be examined at the
Federal Aviation Administration (FAA),
Transport Airplane Directorate, 1601
Lind Avenue, SW., Renton, Washington;
or at the Office of the Federal Register,
800 North Capitol Street, NW., suite
700, Washington, DC.

FOR FURTHER INFORMATION CONTACT: Stan
Wood, Aerospace Engineer, Airframe
Branch, ANM-120S, FAA, Seattle
Aircraft Certification Office, 1601 Lind
Avenue, SW., Renton, Washington
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98055—4056; telephone (425) 227-2772;
fax (425) 227-1181.

SUPPLEMENTARY INFORMATION: A
proposal to amend part 39 of the Federal
Aviation Regulations (14 CFR part 39) to
include an airworthiness directive (AD)
that is applicable to certain Boeing
Model 777-200 series airplanes was
published in the Federal Register on
June 27, 2001 (66 FR 34130). That action
proposed to require inspections for
cracking of the web of the horizontal
and sloping pressure decks of the
fuselage and certain stiffener splice
angles and stiffener end fittings, and
repair, if necessary. That action also
proposed to provide an optional
preventative modification, which ends
the repetitive inspections.

Comments

Interested persons have been afforded
an opportunity to participate in the
making of this amendment. No
comments were submitted in response
to the proposal or the FAA’s
determination of the cost to the public.

Conclusion

After careful review of the available
data, including the comments noted
above, the FAA has determined that air
safety and the public interest require the
adoption of the rule as proposed.

Cost Impact

There are approximately 93 Model
777-200 series airplanes of the affected
design in the worldwide fleet. The FAA
estimates that 27 airplanes of U.S.
registry will be affected by this AD, that
it will take approximately 36 work
hours per airplane to accomplish the
required inspections, and that the
average labor rate is $60 per work hour.
Based on these figures, the cost impact
of the AD on U.S. operators is estimated
to be $58,320, or $2,160 per airplane,
per inspection cycle.

The cost impact figure discussed
above is based on assumptions that no
operator has yet accomplished any of
the requirements of this AD action, and
that no operator would accomplish
those actions in the future if this AD
were not adopted. The cost impact
figures discussed in AD rulemaking
actions represent only the time
necessary to perform the specific actions
actually required by the AD. These
figures typically do not include
incidental costs, such as the time
required to gain access and close up,
planning time, or time necessitated by
other administrative actions.

Regulatory Impact

The regulations adopted herein will
not have a substantial direct effect on

the States, on the relationship between
the national Government and the States,
or on the distribution of power and
responsibilities among the various
levels of government. Therefore, it is
determined that this final rule does not
have federalism implications under
Executive Order 13132.

For the reasons discussed above, I
certify that this action (1) is not a
“significant regulatory action’” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
will not have a significant economic
impact, positive or negative, on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A final evaluation has
been prepared for this action and it is
contained in the Rules Docket. A copy
of it may be obtained from the Rules
Docket at the location provided under
the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding the following new airworthiness
directive:

2001-18-09 BOEING: Amendment 39—
12435. Docket 2000-NM-334—AD.
Applicability: Model 777-200 series

airplanes, line numbers 001 through 093
inclusive, certificated in any category.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
airplanes that have been modified, altered, or
repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (e) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not

been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required as indicated, unless
accomplished previously.

To find and fix cracking of the web of the
horizontal and sloping pressure decks, which
could result in rapid in-flight decompression
of the airplane, accomplish the following:

Initial Inspections

(a) Do the inspections in paragraphs (a)(1),
(a)(2), and (a)(3) of this AD at the compliance
times specified in those paragraphs. Do the
inspections according to the
Accomplishment Instructions of Boeing
Special Attention Service Bulletin 777-53—
0004, dated May 11, 2000.

(1) Area 1: Prior to the accumulation of
16,000 total flight cycles, do an internal high
frequency eddy current (HFEC) inspection or
an external low frequency eddy current
(LFEC) inspection of the horizontal pressure
deck web in Inspection Area 1, as defined in
the service bulletin.

(2) Area 2: Prior to the accumulation of
31,000 total flight cycles, do an internal
HFEC inspection or an external LFEC
inspection of the horizontal pressure deck
web, an internal HFEC inspection of the
sloping pressure deck, and a detailed visual
inspection of the stiffener end fittings at body
station (BS) 1245 and the stiffener splice
angles at BS 1287, in Inspection Area 2, as
defined in the service bulletin.

Note 2: For the purposes of this AD, a
detailed visual inspection is defined as: “An
intensive visual examination of a specific
structural area, system, installation, or
assembly to detect damage, failure, or
irregularity. Available lighting is normally
supplemented with a direct source of good
lighting at intensity deemed appropriate by
the inspector. Inspection aids such as mirror,
magnifying lenses, etc., may be used. Surface
cleaning and elaborate access procedures
may be required.”

(3) Area 3: Prior to the accumulation of
46,000 total flight cycles, do an internal
HFEC inspection or an external LFEC
inspection of the horizontal pressure deck
web, and an internal HFEC inspection of the
sloping pressure deck, in Inspection Area 3,
as defined in the service bulletin.

Repetitive Inspections

(b) Repeat the inspections in paragraph (a)
of this AD at least every 2,500 flight cycles
for areas inspected using the HFEC or
detailed visual inspection method, or at least
every 1,000 flight cycles for areas inspected
using the LFEC inspection method, until
paragraph (d) of this AD is done.

Corrective Actions

(c) If any cracking is found during any
inspection required by paragraph (a) or (b) of
this AD: Before further flight, repair the
affected area according to Boeing Special
Attention Service Bulletin 777-53—-0004,
dated May 11, 2000; except, where the
service bulletin says to contact Boeing for
repairs, repair per a method approved by the
Manager, Seattle Aircraft Certification Office
(ACO), FAA; or per data meeting the type
certification basis of the airplane approved
by a Boeing Company Designated
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Engineering Representative who has been
authorized by the Manager, Seattle ACO, to
make such findings. For a repair method to
be approved by the Manager, Seattle ACO, as
required by this paragraph, the Manager’s
approval letter must specifically reference
this AD. Repair according to this paragraph
ends the repetitive inspections required by
paragraph (b) of this AD for the repaired area.

Optional Preventative Modification

(d) Modification of Inspection Areas 1, 2,
and 3, according to Boeing Special Attention
Service Bulletin 777-53—-0004, dated May 11,
2000, ends the repetitive inspections
required by paragraph (b) of this AD for the
modified area.

Alternative Methods of Compliance

(e) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager, Seattle
ACO. Operators shall submit their requests
through an appropriate FAA Principal
Maintenance Inspector, who may add
comments and then send it to the Manager,
Seattle ACO.

Note 3: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Seattle ACO.

Special Flight Permits

(f) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the airplane to
a location where the requirements of this AD
can be accomplished.

Incorporation by Reference

(g) With the exception of certain
requirements in paragraph (c) of this AD, the
actions shall be done in accordance with
Boeing Special Attention Service Bulletin
777-53-0004, dated May 11, 2000. This
incorporation by reference was approved by
the Director of the Federal Register in
accordance with 5 U.S.C. 552(a) and 1 CFR
part 51. Copies may be obtained from Boeing
Commercial Airplane Group, P.O. Box 3707,
Seattle, Washington 98124-2207. Copies may
be inspected at the FAA, Transport Airplane
Directorate, 1601 Lind Avenue, SW., Renton,
Washington; or at the Office of the Federal
Register, 800 North Capitol Street, NW., suite
700, Washington, DC.

Effective Date

(h) This amendment becomes effective on
October 17, 2001.

Issued in Renton, Washington, on August
31, 2001.
Ali Bahrami,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.
[FR Doc. 01-22588 Filed 9—11-01; 8:45 am)]

BILLING CODE 4910-13-U

DEPARTMENT OF LABOR

Office of Workers’ Compensation
Programs

20 CFR Parts 1 and 30
RIN 1215-AB32

Performance of Functions Under this
Chapter; Claims for Compensation
Under the Energy Employees
Occupational lliness Compensation
Program Act

AGENCY: Office of Workers’
Compensation Programs, Employment
Standards Administration, Labor.
ACTION: Interim final rule; reopening
and extension of comment period.

SUMMARY: The Department of Labor is
reopening and extending the comment
period for the interim final rule it
published on May 25, 2001 (66 FR
28948). The comment period closed on
August 23, 2001, and is being reopened
(retroactive to that date) and extended
for an additional period.

DATES: The Department will continue to
accept written comments on the interim
final rule from interested parties.
Comments on the interim final rule
must be received by September 24,
2001.

ADDRESSES: Submit written comments
on the interim final rule to Shelby S.
Hallmark, Director, Office of Workers’
Compensation Programs, Employment
Standards Administration, U.S.
Department of Labor, Room S-3524, 200
Constitution Avenue, NW., Washington,
DC 20210.

FOR FURTHER INFORMATION CONTACT:
Shelby S Hallmark, Director, Office of
Workers’ Compensation Programs,
Employment Standards Administration,
U.S. Department of Labor, Room S—
3524, 200 Constitution Avenue, NW.,
Washington, DC 20210, Telephone:
202—-693-0036 (this is not a toll-free
number).

SUPPLEMENTARY INFORMATION: In
response to requests from members of
the public, the Department has decided
to reopen and extend the public
comment period for the interim final
rule it published on May 25, 2001 (66
FR 28948). The comment period closed
on August 23, 2001, and is being
reopened (retroactive to that date) and
extended through September 24, 2001.
In the interim final rule, which became
effective on July 24, 2001, the
Department promulgated regulations
governing its administration of the
Energy Employees Occupational Illness
Compensation Program Act (EEOICPA),
Pub. L. 106-398, 114 Stat. 1654, 1654A—

1231 (October 30, 2000). The EEOICPA
established a compensation program to
provide a lump sum payment of
$150,000 and medical benefits as
compensation to covered employees
suffering from designated illnesses
incurred as a result of their exposure to
radiation, beryllium, or silica while in
the performance of duty for the
Department of Energy and certain of its
vendors, contractors and subcontractors.
This legislation also provided for
payment of compensation to certain
survivors of these covered employees, as
well as for payment of a smaller lump
sum ($50,000) to individuals (who
would also receive medical benefits), or
their survivor(s), who were determined
by the Department of Justice to be
eligible for compensation under section
5 of the Radiation Exposure
Compensation Act (42 U.S.C. 2210
note).

Signed at Washington, DG, this 7th day of
September, 2001.
Elaine L. Chao,
Secretary of Labor.
[FR Doc. 01-22960 Filed 9—11-01; 8:45 am]
BILLING CODE 4510-CH-P

DEPARTMENT OF JUSTICE
Office of the Attorney General
28 CFR Part 0

[A.G. Order No. 2511-2001]

Organization; United States Marshals
Service

AGENCY: Department of Justice.
ACTION: Final rule.

SUMMARY: This rule amends the
regulation that describes the structure,
functions, and responsibilities of the
United States Marshals Service of the
Department of Justice. The rule will
describe fully the authority delegated to
the Director of the United States
Marshals Service to exercise the power
and authority vested in the Attorney
General under 18 U.S.C. 3521 to provide
for the health, safety, and welfare of
Government witnesses and their
families.

EFFECTIVE DATE: September 4, 2001.

FOR FURTHER INFORMATION CONTACT:
Gerald M. Auerbach, Senior Litigation
Counsel, United States Marshals
Service, 600 Army Navy Drive, CS-3,
Arlington, Virginia, 22202-4210, (202)
307-9054.

SUPPLEMENTARY INFORMATION: The
Department’s description of the United
States Marshals Service is being revised
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in order to describe fully the authority
delegated to the Director of the Service
pursuant to 18 U.S.C. 3521. This
description is contained in a new
paragraph designated as § 0.111b.

Administrative Procedure Act

This rule relates to a matter of agency
management or personnel, and is
therefore exempt from the usual
requirements of prior notice and
comment and a 30-day delay in effective
date. See 5 U.S.C. 553(a)(2).

Regulatory Flexibility Act

The Attorney General, in accordance
with the Regulatory Flexibility Act, 5
U.S.C. 605(b), has reviewed this rule
and, by approving it, certifies that it will
not have a significant economic impact
on a substantial number of small entities
because it pertains to personnel and
administrative matters affecting the
Department. A Regulatory Flexibility
Analysis was not required to be
prepared for this final rule because the
Department was not required to publish
a general notice of proposed rulemaking
for this matter.

Executive Order 12866

This rule has been drafted and
reviewed in accordance with section
1(b) of Executive Order 12866,
Regulatory Planning and Review. The
rule is limited to agency organization,
management and personnel as described
by section (3)(d)(3) of Executive Order
12866 and, therefore, is not a
“regulation” or “rule” as defined by that
Executive Oorder. Accordingly, this rule
has not been reviewed by the Office of
Management and Budget.

Executive Order 13132

This rule will not have substantial
direct effects on the States, on the
relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 13132,
it is determined that this rule does not
have sufficient federalism implications
to warrant the preparation of a
federalism summary impact statement.

Executive Order 12988

This regulation meets the applicable
standards set forth in sections 3(a) and
3(b)(2) of Executive Order 12988, Civil
Justice Reform.

Unfunded Mandates Reform Act of
1995

This rule will not result in the
expenditure by State, local, and tribal
governments, in the aggregate, or by the

private sector, of $100 million or more
in any one year, and it will not
significantly or uniquely affect small
governments. Therefore, no actions were
deemed necessary under the provisions
of the Unfunded Mandates Reform Act
of 1995.

Small Business Regulatory Enforcement
Fairness Act of 1996

This rule is not a major rule as
defined by section 251 of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (SBREFA), 5 U.S.C.
804. This rule will not result in an
annual effect on the economy of $100
million or more; a major increase in
costs or prices; or significant adverse
effects on competition, employment,
investment, productivity, innovation, or
the ability of United States-based
companies to compete with foreign-
based companies in domestic and
export markets.

This action pertains to agency
management, personnel, and
organization and does not substantially
affect the rights or obligations of non-
agency parties. Accordingly, it is not a
“rule” for purposes of the reporting
requirement of 5 U.S.C. 801.

Plain Language Instructions

We try to write clearly. If you can
suggest how to improve the clarity of
these regulations, call or write Gerald
M. Auerbach, Senior Litigation Counsel,
at the address and telephone number
listed above.

List of Subjects in 28 CFR Part 0

Authority delegations (Government
agencies), Government employees,
Organization and functions (government
agencies), Whistleblowing.

Accordingly, by virtue of the
authority vested in me as Attorney
General, including 5 U.S.C. 301 and 28
U.S.C. 509 and 510, Part 0 of Title 28
of the Code of Federal Regulations is
amended as follows:

PART 0—ORGANIZATION OF THE
DEPARTMENT OF JUSTICE

1. The authority citation for Part 0
continues to read as follows:

Authority: 5 U.S.C. 301; 28 U.S.C. 509,
510, 515-519.

Subpart T—United States Marshals
Service

2. Amend Part 0 to add new section
0.111b to read as follows:

§0.111B Witness Security Program.

(a) In connection with the protection
of a witness, a potential witness, or an
immediate family member or close

associate of a witness or potential
witness, the Director of the United
States Marshals Service and officers of
the United States Marshals Service
designated by the Director may:

(1) Provide suitable documents to
enable the person to establish a new
identity or otherwise protect the person;

(2) Provide housing for the person;

(3) Provide for the transportation of
household furniture and other personal
property to a new residence of the
person;

(4) Provide to the person a payment
to meet basic living expenses in a sum
established in accordance with
regulations issued by the Director, for
such time as the Attorney General
determines to be warranted;

(5) Assist the person in obtaining
employment;

(6) Provide other services necessary to
assist the person in becoming self-
sustaining;

(7) Protect the confidentiality of the
identify and location of persons subject
to registration requirements as
convicted offenders under Federal or
State law, including prescribing
alternative procedures to those
otherwise provided by Federal or State
law for registration and tracking of such
persons; and

(8) Exempt procurement for services,
materials, and supplies, and the
renovation and construction of safe sites
within existing buildings from other
provision of law as may be required to
maintain the security of protective
witnesses and the integrity of the
Witness Security Program.

(b) The identity or location or any
other information concerning a person
receiving protection under 18 U.S.C.
3521 et seq., or any other matter
concerning the person or the Program,
shall not be disclosed except at the
direction of the Attorney General, the
Assistant Attorney General in charge of
the Criminal Division, or the Director of
the Witness Security Program. However,
upon request of State or local law
enforcement officials, the Director shall,
without undue delay, disclose to such
officials the identity, location, criminal
records, and fingerprints relating to the
person relocated or protected when the
Director knows or the request indicates
that the person is under investigation
for or has been arrested for or charged
with an offense that is punishable by
more than one year in prison or that is
a crime of violence.

Dated: September 4, 2001.
John Ashcroft,
Attorney General.
[FR Doc. 01-22830 Filed 9-11-01; 8:45 am]
BILLING CODE 4410-04-M
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DEPARTMENT OF TRANSPORTATION

Coast Guard

33 CFR Part 100

[CGD05-01-057]

RIN 2115-AE46

Special Local Regulations for Marine

Events; Atlantic Ocean, Atlantic City,
New Jersey

AGENCY: Coast Guard, DOT.
ACTION: Temporary final rule.

SUMMARY: The Coast Guard is
establishing temporary special local
regulations for the Atlantic City APBA
Grand Prix, a marine event to be held
on the waters of the Atlantic Ocean
adjacent to Atlantic City, New Jersey.
These special local regulations are
necessary to provide for the safety of life
on navigable waters during the event.
This action is intended to restrict vessel
traffic in portions of the Atlantic Ocean
during the event.

DATES: This rule is effective from 11:30
a.m. eastern time on September 22, 2001
until 3:30 p.m. eastern time on
September 23, 2001.

ADDRESSES: Comments and materials
received from the public as well as
documents indicated in this preamble as
being available in the docket, are part of
docket CGD05-01-057 and are available
for inspection or copying at Commander
(Aoax), Fifth Coast Guard District, 431
Crawford Street, Portsmouth, Virginia
23704-5004, between 9 a.m. and 2 p.m.,
Monday through Friday, except Federal
holidays.

FOR FURTHER INFORMATION CONTACT: S. L.
Phillips, Project Manager, Commander
(Aoax), Fifth Coast Guard District, 431
Crawford Street, Portsmouth, Virginia
23704-5004, telephone number (757)
398-6204.

SUPPLEMENTARY INFORMATION:

Regulatory Information

We did not publish a notice of
proposed rulemaking (NPRM) for this
regulation. In keeping with 5 U.S.C.
553(b)(B) and 553(d)(3), the Coast Guard
finds that good cause exists for not
publishing a NPRM and for making this
rule effective less than 30 days after
publication in the Federal Register. The
Coast Guard received the request for
special local regulations with
insufficient time to publish a NPRM,
allow for comments, and publish a final
rule prior to the event on September 22
and 23, 2001. Because of the dangers
inherent with high-speed boat races, it
is in the public interest to have these
regulations in effect during the event. In

addition, advance notifications will be
made via the Local Notice to Mariners,
marine information broadcasts, and area
newspapers.

Background and Purpose

The New Jersey Performance Power
Boat Club will sponsor the Atlantic City
APBA Grand Prix on September 22 and
23, 2001. The event will consist of 200
to 300 offshore powerboats conducting
high-speed competitive races on the
waters of the Atlantic Ocean adjacent to
Atlantic City, New Jersey. A fleet of
spectator vessels is anticipated for the
event. Due to the need for vessel control
during the races, vessel traffic will be
temporarily restricted to provide for the
safety of participants, spectators and
transiting vessels.

Discussion of Regulations

The Coast Guard is establishing
temporary special local regulations on
specified waters of the Atlantic Ocean
adjacent to Atlantic City, New Jersey.
The regulated area includes a 3-mile
long section of the Atlantic Ocean south
of Absecon Inlet, extending
approximately 300 yards out from the
shoreline. The temporary special local
regulations will be enforced from 11:30
a.m. to 3:30 p.m. eastern time on
September 22 and 23, 2001, and will
restrict general navigation in the
regulated area during the races. Except
for participants in the Atlantic City
APBA Grand Prix and persons or vessels
authorized by the Coast Guard Patrol
Commander, no person or vessel may
enter or remain in the regulated area.

Regulatory Evaluation

This rule is not a “significant
regulatory action” under section 3(f) of
Executive Order 12866 and does not
require an assessment of potential costs
and benefits under section 6(a)(3) of that
Order. The Office of Management and
Budget has not reviewed it under that
Order. It is not significant under the
regulatory policies and procedures of
the Department of Transportation (DOT)
(44 FR 11040; February 26, 1979).

Although this regulation prevents
traffic from transiting a portion of the
Atlantic Ocean during the event, the
effect of this regulation will not be
significant due to the limited duration
that the regulated area will be in effect
and the extensive advance notifications
that will be made to the maritime
community via the Local Notice to
Mariners, marine information
broadcasts, and area newspapers so
mariners can adjust their plans
accordingly.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we considered
whether this rule would have a
significant economic impact on a
substantial number of small entities.
The term “small entities” comprises
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000.

The Coast Guard certifies under 5
U.S.C. 605(b) that this rule will not have
a significant economic impact on a
substantial number of small entities.

This rule will affect the following
entities, some of which may be small
entities: the owners or operators of
vessels intending to transit or anchor in
the effected portions of the Atlantic
Ocean during the event.

Although this regulation prevents
traffic from transiting a portion of the
Atlantic Ocean during the event, the
effect of this regulation will not be
significant because of the limited
duration that the regulated area will be
in effect and the extensive advance
notifications that will be made to the
maritime community via the Local
Notice to Mariners, marine information
broadcasts, and area newspapers so
mariners can adjust their plans
accordingly.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Public Law 104—
121), we want to assist small entities in
understanding this temporary rule so
that they can better evaluate its effects
on them and participate in the
rulemaking. If the rule would affect your
small business, organization, or
governmental jurisdiction and you have
questions concerning its provisions or
options for compliance, please contact
the address listed under ADDRESSES.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call 1-
888-REG-FAIR (1-888-734-3247).

Collection of Information

This rule calls for no new collection
of information under the Paperwork
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Reduction Act of 1995 (44 U.S.C. 3501—
3520).

Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State law or local governments
and would either preempt State law or
impose a substantial direct cost of
compliance on them. We have analyzed
this rule under that Order and have
determined that it does not have
implications for federalism.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 or more in any one year.
Though this rule will not result in such
expenditure, we do discuss the effects of
this rule elsewhere in this preamble.

Taking of Private Property

This rule will not affect a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and
does not concern an environmental risk
to health or risk to safety that may
disproportionately affect children.

Indian Tribal Governments

This rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
and direct effect on one or more Indian
tribes, on the relationship between the
Federal Governments and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.

Energy Effects

We have analyzed this rule under
Executive Order 13211, Actions

Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a “significant
energy action” under that order because
it is not a “significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. It has not been designated by the
Administrator of the Office of
Information and Regulatory Affairs as a
significant energy action. Therefore, it
does not require a Statement of Energy
Effects under Executive Order 13211.

Environment

We considered the environmental
impact of this rule and concluded that,
under figure 2—1, paragraph (34)(h), of
Commandant Instruction M16475.1C,
this rule is categorically excluded from
further environmental documentation.
Special local regulations issued in
conjunction with a regatta or marine
parade are specifically excluded from
further analysis and documentation
under that section. A “Categorical
Exclusion Determination” is available in
the docket where indicated under
ADDRESSES.

List of Subjects in 33 CFR Part 100

Marine safety, Navigation (water),
Reporting and recordkeeping
requirements, Waterways.

For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 100 as follows:

PART 100—MARINE EVENTS

1. The authority citation for Part 100
continues to read as follows:

Authority: 33 U.S.C. 1233 through 1236; 49
CFR 1.46; 33 CFR 100.35.

2. Add a temporary section, § 100.35—
T05-057 to read as follows:

§100.35-T05-057 Atlantic Ocean, Atlantic
City, New Jersey.

(a) Definitions.

(1) Coast Guard Patrol Commander.
The Coast Guard Patrol Commander is
a commissioned, warrant, or petty
officer of the Coast Guard who has been
designated by the Commander, Coast
Guard Group Atlantic City.

(2) Official Patrol. The Official Patrol
is any vessel assigned or approved by
Commander, Coast Guard Group
Atlantic City with a commissioned,
warrant, or petty officer on board and
displaying a Coast Guard ensign.

(3) Participating Vessels. Participating
vessels include all vessels participating
in the Atlantic City APBA Grand Prix
under the auspices of the Maine Event
Application submitted by the New

Jersey Performance Power Boat Club.,
and approved by the Commander, Coast
Guard Group Atlantic City.

(4) Regulated Area. All waters of the
Atlantic Ocean, adjacent to Atlantic
City, New Jersey, bounded by a line
drawn between the following points:
southeasterly from a point along the
shoreline at latitude 39°21'50" N,
longitude 074°24'37" W, to latitude
39°20'40" N, longitude 74°23'50" W,
thence southwesterly to latitude
39°19'33" N, longitude 074°26'52" W,
thence northwesterly to a point along
the shoreline at latitude 39°20'43" N,
longitude 74°27'40" W, thence
northeasterly along the shoreline to
latitude 39°21'50" N, longitude
074°24'37" W. All coordinates reference
Datum NAD 1983.

(b) Special local regulations. (1)
Except for persons or vessels authorized
by the Coast Guard Patrol Commander,
no person or vessel may enter or remain
in the regulated area.

(2) The operator of any vessel in the
regulated area shall:

(i) Stop the vessel immediately when
directed to do so by any official patrol,
including any commissioned, warrant,
or petty officer on board a vessel
displaying a Coast Guard ensign.

(ii) Proceed as directed by any official
patrol, including any commissioned,
warrant, or petty officer on board a
vessel displaying a Coast Guard ensign.

(c) Effective dates. The regulated area
is effective from 11:30 a.m. eastern time
on September 22, 2001 until 3:30 p.m.
eastern time on September 23, 2001.

(d) Enforcement times. This section
will be enforced from 11:30 a.m. to 3:30
p.m. eastern time on September 22 and
23, 2001.

Dated: August 29, 2001.
Thad W. Allen,

Vice Admiral, U.S. Coast Guard, Commander,
Fifth Coast Guard District.

[FR Doc. 01-22813 Filed 9—-11-01; 8:45 am)]
BILLING CODE 4910-15-U

DEPARTMENT OF TRANSPORTATION

Coast Guard
33 CFR Part 165

[CGD01-01-139]
RIN 2115-AA97

Safety Zone; Chelsea River Blasting,
Boston, Massachusetts

AGENCY: Coast Guard, DOT.
ACTION: Temporary final rule.

SUMMARY: The Coast Guard is
establishing a temporary safety zone for
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the Chelsea River during daylight hours
from August 13, until September 22,
2001 in Boston, MA. The safety zone is
needed to protect the maritime
community from the hazards caused by
the detonations of explosives to clear
rocks and increase the water depth. The
safety zone temporarily closes all waters
of the Chelsea River 300 yards around
the Great Lakes dredge barge while it is
involved in the detonation of explosives
in the Chelsea River turning basin. The
safety zone prohibits entry into or
movement within this portion of the
Chelsea River during the effective
period without Captain of the Port
authorization.

DATES: This rule is effective from 9 a.m.,
Monday, August 13, 2001 through 7
p.m., Saturday, September 22, 2001.
ADDRESSES: Documents as indicated in
this preamble are part of docket CGD01—
01-139 and are available for inspection
or copying at Marine Safety Office
(MSQ) Boston, 455 Commercial Street,
Boston, MA between the hours of 8 a.m.
and 3 p.m., Monday through Friday,
except Federal holidays.

FOR FURTHER INFORMATION CONTACT:
Lieutenant (junior grade) Abby Wilcox,
Marine Safety Office Boston, Waterways
Management Division, at (617) 223—
3006.

SUPPLEMENTARY INFORMATION:

Regulatory History

Pursuant to 5 U.S.C. 553, a notice of
proposed rulemaking (NPRM) was not
published for this regulation. Good
cause exists for not publishing a NPRM
and for making this regulation effective
in less than 30 days after publication in
the Federal Register. Conclusive
information about dredging operations
requiring explosive detonations on the
Chelsea River was not provided to the
Coast Guard until August 6, 2001,
making it impossible to draft or publish
a NPRM or a final rule 30 days in
advance of its effective date. Any delay
encountered in this regulation’s
effective date would be unnecessary and
contrary to public interest since
immediate action is needed to protect
the maritime community from hazards
created by detonating explosives in the
Chelsea River. General permissions to
enter the safety zone will be given via
local notice to mariners and marine
information broadcasts during periods
when the Captain of the Port determines
it is safe to transit the zone. Detonations
will only take place approximately one
to three times per day, Monday through
Saturday, during daylight hours of the
effective period. The safety zone should
have negligible impact on vessel transits
because general permissions to transit

the zone will be given when
appropriate, the rule is for a limited
time period, and vessels are not
precluded from using any portion of the
waterway outside the safety zone.

Background and Purpose

This regulation establishes a
temporary safety zone for the Chelsea
River Blasting during daylight hours
from August 13, 2001, through
September 22, 2001 in Boston, MA. This
blasting is being conducted on the
eastern bank of the Chelsea River to
clear an area of rock and increase the
depth of water to 40 feet. The safety
zone temporarily closes all waters of the
Chelsea River three hundred (300) yards
around the Great Lakes dredge barge
while it is involved in the detonation of
explosives in the Chelsea River turning
basin, at a location on the eastern bank
approximately 1000 yards north of the
Chelsea Street Bridge. Detonations shall
occur approximately one to three times
per day, Monday through Saturday,
during daylight hours of the effective
period. Entry into or movement within
this portion of the Chelsea River during
the effective period is prohibited
without Captain of the Port
authorization. The safety zone is needed
to protect the maritime community from
the hazards caused by the detonations of
explosives in the Chelsea River. The
safety zone should have negligible
impact on vessel transits because the
Captain of the Port General will grant
general permissions to enter the safety
zone during periods when the COTP
determines it is safe to transit the zone.
These general permissions will be
communicated via local notice to
mariners and marine information
broadcasts.

Regulatory Evaluation

This rule is not a “significant
regulatory action” under section 3(f) of
Executive Order 12866 and does not
require an assessment of potential costs
and benefits under section 6(a)(3) of that
Order. The Office of Management and
Budget has not reviewed it under that
Order. It is not significant under the
regulatory policies and procedures of
the Department of Transportation (DOT)
(44 FR 11040, February 26, 1979).

The Coast Guard expects the
economic impact of this rule to be so
minimal that a full Regulatory
Evaluation under paragraph 10(e) of the
regulatory policies and procedures of
DOT is unnecessary.

Although this regulation prevents
traffic from transiting a portion of the
Chelsea River, the effect of this
regulation will not be significant for
several reasons: The safety zone should

have negligible impact on vessel transits
because the Captain of the Port will
grant general permissions to enter the
safety zone during periods when the
COTP determines it is safe to transit the
zone. Detonations will only take place
one to three times per day, Monday
through Saturday, during daylight hours
of the effective period. Moreover,
vessels are not precluded from using
other portions of the Chelsea River
outside the safety zone.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), the Coast Guard
considered whether this rule would
have a significant economic impact on
a substantial number of small entities.
The term “small entities” comprises
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000.

The Coast Guard certifies under 5
U.S.C. 605(b) that this rule will not have
a significant economic impact on a
substantial number of small entities.
This rule will affect the following
entities, some of which may be small
entities: the owners or operators of
vessels intending to transit or anchor in
a portion of the Chelsea River between
9 a.m. on August 13, 2001 and 7 p.m.
on September 22, 2001. This safety zone
will not have a significant economic
impact on a substantial number of small
entities for the following reasons: the
safety zone is limited in duration, and
the Captain of the Port will grant general
permissions to enter the safety zone
during periods when the COTP
determines it is safe to transit the zone.

Assistance for Small Entities

Due to the short notice of the need for
this regulation the Coast Guard did not
have time to assist small entities under
section 213(a) of the Small Business
Regulatory Enforcement Fairness Act of
1996 (Pub. L. 104-121).

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call 1-
888—REG-FAIR (1-888—734-3247).
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Collection of Information

This rule calls for no new collection
of information under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501—
3520).

Federalism

The Coast Guard analyzed this rule
under Executive Order 13132 and has
determined that this rule does not have
implications for federalism under that
Order.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) governs
the issuance of Federal regulations that
require unfunded mandates. An
unfunded mandate is a regulation that
requires a State, local, or tribal
government or the private sector to
incur direct costs without the Federal
Government’s having first provided the
funds to pay those costs. This rule
would not impose an unfunded
mandate.

Taking of Private Property

This rule would not effect a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

Protection of Children

The Coast Guard analyzed this rule
under Executive Order 13045,
Protection of Children from
Environmental Health Risks and Safety
Risks. This rule is not an economically
significant rule and does not pose an
environmental risk to health or risk to
safety that may disproportionately affect
children.

Indian Tribal Governments

This rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments. A rule
with tribal implications has a
substantial direct effect on one or more
Indian tribes, on the relationship
between the Federal Government and
Indian tribes, or on the distribution of
power and responsibilities between the
Federal Government and Indian tribes.

Environment

The Coast Guard considered the
environmental impact of this rule and

concluded that, under figure 2-1,
(34)(g), of Commandant Instruction
M16475.1C, this rule is categorically
excluded from further environmental
documentation. A “Categorical
Exclusion Determination” is available in
the docket where indicated under
ADDRESSES.

Energy Effects

We have analyzed this rule under
Executive Order 13211, Actions
Concerning Regulations that
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a “significant
energy action” under that order because
it is not a “significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. It has not been designated by the
Administrator of the Office of
Information and Regulatory Affairs as a
significant energy action. Therefore, it
does not require a Statement of Energy
Effects under Executive Order 13211.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures,
Waterways.

For the reasons discussed in the
preamble, the Coast Guard proposes to
amend 33 CFR part 165 as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

1. The authority citation for part 165
continues to read as follows:

Authority: 33 U.S.C. 1231; 50 U.S.C. 191,
33 CFR 1.05—1[g), 6.04-1, 6.04—6, 160.5; 49
CFR 1.46.

2. Add temporary § 165.T01-139 to
read as follows:

8§165.T01-139 Safety Zone: Chelsea River
Blasting, Boston, Massachusetts.

(a) Location. The following area is a
safety zone: All waters of the Chelsea
River three hundred (300) yards around
the Great Lakes dredge barge, at a
location on the eastern bank
approximately 1000 yards north of the
Chelsea Street Bridge.

(b) Effective date. This section is
effective from 9 a.m. to 7 p.m. each day
from Monday, August 13, 2001 through
Saturday, September 22, 2001.

(c) Regulations. (1) In accordance with
the general regulations in § 165.23 of
this part, entry into or movement within
this zone will be prohibited unless
authorized by the Captain of the Port
Boston.

(2) All vessel operators shall comply
with the instructions of the Captain of

the Port or the designated on-scene U.S.
Coast Guard patrol personnel. On-scene
Coast Guard patrol personnel include
commissioned, warrant, and petty
officers of the Coast Guard on board
Coast Guard, Coast Guard Auxiliary,
local, state, and federal law enforcement
vessels.

Dated: August 8, 2001.
M.E. Landry,

Commander, U.S. Coast Guard, Acting
Captain of the Port, Boston, Massachusetts.

[FR Doc. 01-22814 Filed 9-11-01; 8:45 am]
BILLING CODE 4910-15-U

DEPARTMENT OF COMMERCE

United States Patent and Trademark
Office

37 CFR Parts 1 and 104

[Docket No. 010808202—1202-01]

RIN 0651-AB22

Legal Processes

AGENCY: Office of the General Counsel,
United States Patent and Trademark
Office, Commerce.

ACTION: Final rule.

SUMMARY: The United States Patent and
Trademark Office (“USPTO” or
“Office”) is implementing rules relating
to civil actions and claims involving the
Office. Specifically, the rules provide
procedures for service of process, for
obtaining Office documents and
employee testimony, for indemnifying
employees, and for making a claim
against the Office under the Federal Tort
Claims Act.

DATES: Effective September 12, 2001.
FOR FURTHER INFORMATION CONTACT:
Bernard J. Knight, Jr., Deputy General
Counsel for General Law, at 703—308—
2000.

SUPPLEMENTARY INFORMATION: This rule
was proposed in a notice of proposed
rulemaking published at 65 FR 80810 on
December 22, 2000. Background
information on this rule may be found
in that notice.

Discussion of Comments

Comment: Proposed section 104.23
purports to prohibit “employees”
(which include ex-employees) from
giving expert testimony regarding
“Office information, subjects, or
activities.” In patent infringement
actions, it is common for a party to put
up an ex-USPTO employee (often a very
senior employee, such as a former
Commissioner) as an expert witness to
explain the procedures of the USPTO to
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the judge or jury. It is unclear that the
Office has the authority to prohibit ex-
employees from so testifying, but in any
event the use of ex-USPTO employees
as expert witnesses on such general
subjects should not be prohibited. If this
is not the intent of proposed section
104.23 then the rule should be clarified.

Response: Under the provisions of 37
CFR 104.21(b)(2), former employees are
excluded from the scope and purpose of
Subpart C with respect to matters in
which the former employee did not
participate personally while at the
Office. In addition, under 37 CFR
104.23(a)(2), the General Counsel may
authorize an employee to give expert
testimony in exceptional circumstances
and purpose. Consequently, the rule
does not prohibit former employees
from giving expert testimony in
appropriate circumstances.

Comment: Generally, it is not clear
that the Office should preclude an
investigation into whether inequitable
conduct or fraud on the Office had been
practiced in a given patent application.
Interested parties (e.g., the defendant in
an infringement action) should be
permitted to inquire into certain events
if fraud is alleged. For instance, if an
exhibit had been shown at an interview
and it were alleged that the exhibit
(which had since been destroyed) had
fraudulently represented the invention,
there would be no way to obtain that
information absent interviewing the
Examiner—the interview summary
sheet would not be effective here.
Permitting such discovery would
impose only a slight burden on the
Office and would not be inconsistent
with the policies discussed in the notice
of the proposed rule. Moreover, to the
extent that permitting such inquiry
would assist in uncovering and
deterring fraud and inequitable conduct,
other important policies would be
furthered. It may be appropriate to treat
requests for such discovery under
proposed section 104.3 (relating to
exceptional circumstances). If such is
the case, then the Office is requested to
respond to this comment by indicating
that lawsuits in which fraud/inequitable
conduct issues are raised are sufficiently
“exceptional” that requests for
discovery into such allegations will be
favorably considered (or at least deemed
appropriately raised) under this rule.

Response: The rule does not prohibit
a party from calling an employee as a
fact witness. The rules do prevent
inquiry into an examiner’s state of
mind. For example, subjective state of
mind of the employee is irrelevant to an
inequitable-conduct inquiry. If fact
testimony proves to be inadequate, then
the parties may avail themselves of the

provisions of section 104.3, which
provides that the General Counsel may
waive or suspend the rules in
extraordinary circumstances.

Comment: The application of the
Department of Commerce (“DOC”) rules
and the proposed USPTO rules to
former employees is unnecessary to
protect the legitimate interests of the
Office. The existing USPTO rules of
practice preclude former employees
from taking any action which gives an
appearance of impropriety. 37 CFR
10.110 and 10.111. Those rules give
adequate protection to the USPTO for
voluntary testimony by former
employees concerning matters the
former employees worked on while
employed by the USPTO. Friedman v.
Lehman, 40 USPQ2d 1206 (D.D.C.
1996).

Response: Part 10 only applies to
registered patent practitioners and
trademark attorneys practicing before
the USPTO. If the former employee is
not practicing before the USPTO, Part
10 does not apply. Thus, this proposed
rule is intended to apply to all
employees, not just those employees
who practice before the USPTO. Indeed,
some former employees do not practice
before the Office. Further, Part 10 is
intended to protect the public from
improper conduct by practitioners,
while these rules are intended in part to
protect the USPTO’s deliberative or
otherwise confidential information from
unauthorized disclosure.

Comment: If, however, the USPTO
does adopt rules applying to former
employees, it should be made clear that
such rules would not have retroactive
effect, so that activity that was
considered proper when performed
would not now become improper and
subject a former employee to some type
of disciplinary action. In this regard, it
would be desirable to clarify what
relationship any violation of the
proposed rules would have to
misconduct under the disciplinary rules
of 37 CFR Part 10.

Response: The rules are not given
retroactive effect. Under the provisions
of 37 CFR 10.23, misconduct potentially
could include the actions of an
employee who provided testimony that
was not authorized by the rules. This
issue, however, is within the
jurisdiction of the Director, Office of
Enrollment and Discipline, and is not
properly addressed in these rules. Note,
however, that the DOC rules have
explicitly applied to former employees
since 1995.

Comment: In addition, consideration
should also be given to the effect which
the current DOC rules will have with
respect to former USPTO employees

which proposed § 104.21 (b) (2) would
exempt. Such former USPTO employees
are also former DOC employees and the
proposed rules do not appear to address
this question.

Response: While USPTO is a separate
agency within the DOC, only the
USPTO rules are applicable to current
and former USPTO employees with
respect to testimony related to official
USPTO business. Of course, a former
USPTO employee who is also a current
or former employee of another DOC
organization would be subject to the
DOC rules with respect to matters
related to that organization. Moreover,
the exception provided by § 104.21(b)(2)
for former employees, is consistent with
DOC policy regarding similar testimony
of former DOC employees.

Comment: With respect to
information sought by subpoena
addressed in §104.22, the USPTO
should be required to appear if it
opposes a disclosure of information and
should not be able to shift that
obligation to the former employee.
Thus, the commenter opposes the
proposed rules insofar as they would
enable the USPTO to sanction a former
employee for failure to comply with
proposed § 104.22(f) when the Office
has been properly notified but does not
send legal counsel to appear and contest
the subpoena on behalf of the employee.

Response: The purpose of § 104.22(f)
is not to “‘shift that obligation to the
former employee.” The USPTO intends
to seek Department of Justice
representation for former employees
when the General Counsel makes a
determination under the rules that an
employee should not comply with a
subpoena. In those cases where
compliance with a subpoena is
commanded before Department of
Justice representation can be arranged,
the employee must, nevertheless, refuse
to comply. In order to minimize the
occurrence of this event, § 104.22(a)
requires employees to immediately
notify the General Counsel when they
are served with a subpoena.

Comment: It is noted that unlike the
DOC rules which define employee as
including “current or former
employees” (15 CFR 15.12(f)) and then
consistently use the term “employee”,
the proposed rules use the same
definition as the DOC rules but then
make a reference to “former employee”
in §104.21(b)(2). While this appears
appropriate for § 104.21(b)(2), other
sections seem to apply solely to a
current employee but are not so limited.
We believe that such potential
ambiguities will render application of
the rules unclear.
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Response: The term “employee” is
consistently used in the rules to refer to
both current and former employees. The
use of the term “former employee” in
§ 104.21(b)(2), which is the only section
that does not apply to both current and
former employees, does not create
ambiguity.

Comment: The USPTO should clarify
that proposed section 104.21(b)(2),
which prohibits former employees from
testifying as to matters in which they
“participate[d] personally,” does not
prohibit former high ranking USPTO
officials or employees from providing
expert testimony in court on USPTO
procedures during the period when the
official or employee was working at the
USPTO.

Response: The term ‘““participated
personally” is derived from 18 U.S.C.
207(a) and is used here in keeping with
the interpretation the Office of
Government Ethics has given the phrase
at 5 CFR 2637.201(d).

Other Revisions to the Proposed Rule

A new section 104.4 has been added
to clarify that nothing in the rules
waives or limits any requirement under
the Federal Rules of Criminal or Civil
Procedure. Subsection 104.24(f) has
been modified to clarify the Office’s
duty to seek Department of Justice
representation for the employee

(h) For filing a petition to the Commissioner under one of the following sections which refers to this paragraph .........cc.ccecocee.
§ 1.12—for access to an assignment record

§ 1.14—for access to an application

involved when the General Counsel
makes a decision not to comply with a
subpoena. In addition, other minor
changes have been made to the wording
of the proposed rule.

Other Considerations

This rule is not significant under
Executive Order 12866.

This final rule involves information
collection requirements which are
subject to review by the Office of
Management and Budget (OMB) under
the Paperwork Reduction Act of 1995
(44 U.S.C. 3501 et seq.). The collection
of information involved in this final rule
has been reviewed and previously
approved by OMB under control
number 0651-0046. The USPTO is not
resubmitting an information collection
package to OMB for its review and
approval because the changes in this
final rule do not affect the information
collection requirements associated with
the information collection under OMB
control number 0651-0046.

In accordance with the Regulatory
Flexibility Act (5 U.S.C. 605(b)), USPTO
has certified that this rule will not have
a significant impact on a substantial
number of small businesses. The factual
basis for this certification was provided
in the Notice of Proposed Rulemaking
published on December 22, 2000, 65 FR
80810. The factual basis for the

§ 1.47—for filing by other than all the inventors or a person not the inventor

§ 1.53(e)—to accord a filing date

§ 1.59—for expungement and return of information
§ 1.84—for accepting color drawings or photographs

§ 1.91—for entry of a model or exhibit
§ 1.102—to make an application special

§1.103(a)—to suspend action in an application
§ 1.138(c)—to expressly abandon an application to avoid publication
§1.182—for decision on a question not specifically provided for

§ 1.183—to suspend the rules

§ 1.295—for review of refusal to publish a statutory invention registration
§ 1.313—to withdraw an application from issue

§1.314—to defer issuance of a patent

certification remains the same for this
final rule, and therefore, need not be
repeated.

This rulemaking does not contain
policies with federalism implications
sufficient to warrant preparation of a
Federalism Assessment under Executive
Order 13132 (August 4, 1999).

List of Subjects in 37 CFR Parts 1 and
104

Administrative practice and
procedure, Claims, Courts, Freedom of
information, Inventions and patents,
Tort claims, Trademarks.

For the reasons stated in the
preamble, the United States Patent and
Trademark Office amends 37 CFR
chapter I as follows:

PART 1—RULES OF PRACTICE IN
PATENT CASES

1. The authority citation for 37 CFR
Part 1 continues to read as follows:

Authority: 35 U.S.C. 2(b)(2), unless
otherwise noted.

2. Section 1.17 is amended by revising
paragraph (h) to read as follows:

§1.17 Patent application processing fees.

* * * * *

$130.00

§ 1.377—for review of decision refusing to accept and record payment of a maintenance fee filed prior to expiration of a

patent

§ 1.378(e)—for reconsideration of decision on petition refusing to accept delayed payment of maintenance fee in an ex-

pired patent

§ 1.644(e)—for petition in an interference

§ 1.644(f)—for request for reconsideration of a decision on petition in an interference
§ 1.666(b)—for access to an interference settlement agreement

§1.666(c)—for late filing of an interference settlement agreement

§1.741(b)—to accord a filing date to an application under § 1.740 for extension of a patent term
§ 5.12—for expedited handling of a foreign filing license

§ 5.15—for changing the scope of a license

§ 5.25—for a retroactive license

§ 104.3—for waiver of a rule in Part 104 of this title
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* * * * *

3. Redesignate subchapter B to read as
follows:

SUBCHAPTER B—ADMINISTRATION
4. Add Part 104 to read as follows:

PART 104—LEGAL PROCESSES

Subpart A—General Provisions

Sec.

104.1 Definitions.

104.2 Address for mail and service;
telephone number.

104.3 Waiver of rules.

104.4 Relationship of this Part to the
Federal Rules of Civil and Criminal
Procedure.

Subpart B—Service of Process

104.11 Scope and purpose.
104.12 Acceptance of Service of Process.

Subpart C—Employee Testimony and

Production of Documents in Legal

Proceedings

104.21 Scope and purpose.

104.22 Demand for testimony or production
of documents.

104.23 Expert or opinion testimony.

104.24 Demands or requests in legal
proceedings for records protected by
confidentiality statutes.

Subpart D—Employee Indemnification
104.31 Scope.

104.32 Procedure for requesting
indemnification.

Subpart E—Tort Claims

104.41 Procedure for filing claims.
104.42 Finality of settlement or denial of
claims.

Authority: 35 U.S.C. 2(b)(2), 10, 23, 25; 44
U.S.C. 3101, except as otherwise indicated.

Subpart A—General Provisions

§104.1 Definitions.

Demand means a request, order, or
subpoena for testimony or documents
for use in a legal proceeding.

Director means the Director of the
United States Patent and Trademark
Office.

Document means any record, paper,
and other property held by the Office,
including without limitation, official
letters, telegrams, memoranda, reports,
studies, calendar and diary entries,
maps, graphs, pamphlets, notes, charts,
tabulations, analyses, statistical or
informational accumulations, any kind
of summaries of meetings and
conversations, film impressions,
magnetic tapes, and sound or
mechanical reproductions.

Employee means any current or
former officer or employee of the Office.

Legal proceeding means any pretrial,
trial, and posttrial stages of existing or
reasonably anticipated judicial or

administrative actions, hearings,
investigations, or similar proceedings
before courts, commissions, boards or
other tribunals, foreign or domestic.
This phrase includes all phases of
discovery as well as responses to formal
or informal requests by attorneys or
others involved in legal proceedings.

Office means the United States Patent
and Trademark Office, including any
operating unit in the United States
Patent and Trademark Office, and its
predecessors, the Patent Office and the
Patent and Trademark Office.

Official business means the
authorized business of the Office.

General Counsel means the General
Counsel of the Office.

Testimony means a statement in any
form, including personal appearances
before a court or other legal tribunal,
interviews, depositions, telephonic,
televised, or videotaped statements or
any responses given during discovery or
similar proceedings, which response
would involve more than the
production of documents, including a
declaration under 35 U.S.C. 25 or 28
U.S.C. 1746.

United States means the Federal
Government, its departments and
agencies, individuals acting on behalf of
the Federal Government, and parties to
the extent they are represented by the
United States.

8§104.2 Address for mail and service;
telephone number.

(a) Mail under this part should be
addressed to General Counsel, United
States Patent and Trademark Office,
P.O. Box 15667, Arlington, VA 22215.

(b) Service by hand should be made
during business hours to the Office of
the General Counsel, Crystal Park Two,
Suite 905, 2121 Crystal Drive, Arlington,
Virginia.

(c) The Office of the General Counsel
may be reached by telephone at 703—
308-2000 during business hours.

§104.3 Waiver of rules.

In extraordinary situations, when the
interest of justice requires, the General
Counsel may waive or suspend the rules
of this part, sua sponte or on petition of
an interested party to the Director,
subject to such requirements as the
General Counsel may impose. Any
petition must be accompanied by the
petition fee set forth in § 1.17(h) of this
title.

8§104.4 Relationship of this Part to the
Federal Rules of Civil or Criminal
Procedure.

Nothing in this part waives or limits
any requirement under the Federal
Rules of Civil or Criminal Procedure.

Subpart B—Service of Process

§104.11 Scope and purpose.

(a) This subpart sets forth the
procedures to be followed when a
summons and complaint is served on
the Office or on the Director or an
employee in his or her official capacity.

(b) This subpart is intended, and
should be construed, to ensure the
efficient administration of the Office
and not to impede any legal proceeding.

(c) This subpart does not apply to
subpoenas, the procedures for which are
set out in subpart C.

(d) This subpart does not apply to
service of process made on an employee
personally on matters not related to
official business of the Office or to the
official responsibilities of the employee.

§104.12 Acceptance of service of process.

(a) Any summons and complaint to be
served in person or by registered or
certified mail or as otherwise authorized
by law on the Office, on the Director, or
on an employee in his or her official
capacity, shall be served as indicated in
§104.2.

(b) Any employee of the Office served
with a summons and complaint shall
immediately notify, and shall deliver
the summons and complaint to, the
Office of the General Counsel.

(c) Any employee receiving a
summons and complaint shall note on
the summons and complaint the date,
hour, and place of service and whether
service was by hand or by mail.

(d) When a legal proceeding is
brought to hold an employee personally
liable in connection with an action
taken in the conduct of official business,
rather than liable in an official capacity,
the employee by law is to be served
personally with process. See Fed. R. Civ.
P. 4(e). An employee sued personally for
an action taken in the conduct of official
business shall immediately notify and
deliver a copy of the summons and
complaint to the General Counsel.

(e) An employee sued personally in
connection with official business may
be represented by the Department of
Justice at its discretion (28 CFR 50.15
and 50.16).

(f) The Office will only accept service
of process for an employee in the
employee’s official capacity.

Subpart C—Employee Testimony and
Production of Documents in Legal
Proceedings

§104.21 Scope and purpose.

(a) This subpart sets forth the policies
and procedures of the Office regarding
the testimony of employees as witnesses
in legal proceedings and the production
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or disclosure of information contained
in Office documents for use in legal
proceedings pursuant to a demand.

(b) Exceptions. This subpart does not
apply to any legal proceeding in which:

(1) An employee is to testify regarding
facts or events that are unrelated to
official business; or

(2) A former employee is to testify as
an expert in connection with a
particular matter in which the former
employee did not participate personally
while at the Office.

§104.22 Demand for testimony or
production of documents.

(a) Whenever a demand for testimony
or for the production of documents is
made upon an employee, the employee
shall immediately notify the Office of
the General Counsel at the telephone
number or addresses in § 104.2 and
make arrangements to send the
subpoena to the General Counsel
promptly.

(b) An employee may not give
testimony, produce documents, or
answer inquiries from a person not
employed by the Office regarding
testimony or documents subject to a
demand or a potential demand under
the provisions of this subpart without
the approval of the General Counsel.
The General Counsel may authorize the
provision of certified copies not
otherwise available under Part 1 of this
title subject to payment of applicable
fees under §1.19.

(c)(1) Demand for testimony or
documents. A demand for the testimony
of an employee under this subpart shall
be addressed to the General Counsel as
indicated in § 104.2.

(2) Subpoenas. A subpoena for
employee testimony or for a document
shall be served in accordance with the
Federal Rules of Civil or Criminal
Procedure or applicable state procedure,
and a copy of the subpoena shall be sent
to the General Counsel as indicated in
§104.2.

(3) Affidavits. Except when the United
States is a party, every demand shall be
accompanied by an affidavit or
declaration under 28 U.S.C. 1746 or 35
U.S.C. 25(b) setting forth the title of the
legal proceeding, the forum, the
requesting party’s interest in the legal
proceeding, the reason for the demand,
a showing that the desired testimony or
document is not reasonably available
from any other source, and, if testimony
is requested, the intended use of the
testimony, a general summary of the
desired testimony, and a showing that
no document could be provided and
used in lieu of testimony.

(d) Failure of the attorney to cooperate
in good faith to enable the General

Counsel to make an informed
determination under this subpart may
serve as a basis for a determination not
to comply with the demand.

(e) A determination under this
subpart to comply or not to comply with
a demand is not a waiver or an assertion
of any other ground for noncompliance,
including privilege, lack of relevance, or
technical deficiency.

(f) Noncompliance. If the General
Counsel makes a determination not to
comply, he or she will seek Department
of Justice representation for the
employee and will attempt to have the
subpoena modified or quashed. If
Department of Justice representation
cannot be arranged, the employee
should appear at the time and place set
forth in the subpoena. In such a case,
the employee should produce a copy of
these rules and state that the General
Counsel has advised the employee not
to provide the requested testimony nor
to produce the requested document. If a
legal tribunal rules that the demand in
the subpoena must be complied with,
the employee shall respectfully decline
to comply with the demand, citing
United States ex rel. Touhy v. Ragen,
340 U.S. 462 (1951).

§104.23 Expert or opinion testimony.

(a)(1) If the General Counsel
authorizes an employee to give
testimony in a legal proceeding not
involving the United States, the
testimony, if otherwise proper, shall be
limited to facts within the personal
knowledge of the employee. Employees,
with or without compensation, shall not
provide expert testimony in any legal
proceedings regarding Office
information, subjects, or activities
except on behalf of the United States or
a party represented by the United States
Department of Justice.

(2) The General Counsel may
authorize an employee to appear and
give the expert or opinion testimony
upon the requester showing, pursuant to
§104.3 of this part, that exceptional
circumstances warrant such testimony
and that the anticipated testimony will
not be adverse to the interest of the
Office or the United States.

(b)(1) If, while testifying in any legal
proceeding, an employee is asked for
expert or opinion testimony regarding
Office information, subjects, or
activities, which testimony has not been
approved in advance in writing in
accordance with the regulations in this
subpart, the witness shall:

(i) Respectfully decline to answer on

the grounds that such expert or opinion
testimony is forbidden by this subpart;

(ii) Request an opportunity to consult
with the General Counsel before giving
such testimony; and

(iii) Explain that upon such
consultation, approval for such
testimony may be provided.

(2) If the tribunal conducting the
proceeding then orders the employee to
provide expert or opinion testimony
regarding Office information, subjects,
or activities without the opportunity to
consult with the General Counsel, the
employee shall respectfully refuse to
provide such testimony, citing United
States ex rel. Touhy v. Ragen, 340 U.S.
462 (1951).

(c) If an employee is unaware of the
regulations in this subpart and provides
expert or opinion testimony regarding
Office information, subjects, or activities
in a legal proceeding without the
aforementioned consultation, the
employee shall, as soon after testifying
as possible, inform the General Counsel
that such testimony was given and
provide a written summary of the expert
or opinion testimony provided.

(d) Proceeding where the United
States is a party. In a proceeding in
which the United States is a party or is
representing a party, an employee may
not testify as an expert or opinion
witness for any party other than the
United States.

§104.24 Demands or requests in legal
proceedings for records protected by
confidentiality statutes.

Demands in legal proceedings for the
production of records, or for the
testimony of employees regarding
information protected by the
confidentiality provisions of the Patent
Act (35 U.S.C. 122), the Privacy Act (5
U.S.C. 552a), the Trade Secrets Act (18
U.S.C. 1905), or any other
confidentiality statute, must satisfy the
requirements for disclosure set forth in
those statutes and associated rules
before the records may be provided or
testimony given.

Subpart D—Employee Indemnification

§104.31 Scope.

The procedure in this subpart shall be
followed if a civil action or proceeding
is brought, in any court, against an
employee (including the employee’s
estate) for personal injury, loss of
property, or death, resulting from the
employee’s activities while acting
within the scope of the employee’s
office or employment. When the
employee is incapacitated or deceased,
actions required of an employee should
be performed by the employee’s
executor, administrator, or comparable
legal representative.
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§104.32 Procedure for requesting
indemnification.

(a) After being served with process or
pleadings in such an action or
proceeding, the employee shall within
five (5) calendar days of receipt, deliver
to the General Counsel all such process
and pleadings or an attested true copy
thereof, together with a fully detailed
report of the circumstances of the
incident giving rise to the court action
or proceeding.

(b)(1) An employee may request
indemnification to satisfy a verdict,
judgment, or award entered against that
employee only if the employee has
timely satisfied the requirements of
paragraph (a) of this section.

(2) No request for indemnification
will be considered unless the employee
has submitted a written request through
the employee’s supervisory chain to the
General Counsel with:

(i) Appropriate documentation,
including copies of the verdict,
judgment, appeal bond, award, or
settlement proposal;

(ii) The employee’s explanation of
how the employee was acting within the
scope of the employee’s employment;
and

(iii) The employee’s statement of
whether the employee has insurance or
any other source of indemnification.

Subpart E—Tort Claims

Authority: 28 U.S.C. 2672; 35 U.S.C.
2(b)(2); 44 U.S.C. 3101; 28 CFR Part 14.

§104.41 Procedure for filing claims.
Administrative claims against the
Office filed pursuant to the
administrative claims provision of the
Federal Tort Claims Act (28 U.S.C.
2672) and the corresponding
Department of Justice regulations (28
CFR Part 14) shall be filed with the
General Counsel as indicated in § 104.2.

§104.42 Finality of settlement or denial of
claims.

Only a decision of the Director or the
General Counsel regarding settlement or
denial of any claim under this subpart

may be considered final for the purpose
of judicial review.

Dated: September 6, 2001.
Nicholas P. Godici,

Acting Under Secretary of Commerce for
Intellectual Property and Acting Director of
the United States Patent and Trademark
Office.

[FR Doc. 01-22854 Filed 9-11-01; 8:45 am]
BILLING CODE 3510-16-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[CA 249-0290a; FRL—7045-9]
Revisions to the California State
Implementation Plan, Bay Area Air

Quality Management District and South
Coast Air Quality Management District

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Direct final rule.

SUMMARY: EPA is taking direct final
action to approve revisions to the Bay
Area Air Quality Management District
(BAAQMD) and South Coast Air Quality
Management District (SCAQMD)
portions of the California State
Implementation Plan (SIP). These
revisions concern volatile organic
compound (VOC) emissions from
adhesives and sealants and from other
solvent containing materials. We are
approving local rules that regulate these
emission sources under the Clean Air
Act as amended in 1990 (CAA or the
Act).

DATES: This rule is effective on
November 13, 2001 without further
notice, unless EPA receives adverse
comments by October 12, 2001. If we
receive such comment, we will publish
a timely withdrawal in the Federal
Register to notify the public that this
rule will not take effect.

ADDRESSES: Mail comments to Andy
Steckel, Rulemaking Office Chief (AIR-
4), U.S. Environmental Protection

TABLE 1.—SUBMITTED RULES

Agency, Region IX, 75 Hawthorne
Street, San Francisco, CA 94105-3901.

You can inspect copies of the
submitted SIP revisions and EPA’s
technical support documents (TSDs) at
our Region IX office during normal
business hours. You may also see copies
of the submitted SIP revisions at the
following locations:

Environmental Protection Agency, Air
Docket (6102), Ariel Rios Building,
1200 Pennsylvania Avenue, NW.,
Washington DC 20460.

California Air Resources Board,
Stationary Source Division, Rule
Evaluation Section, 1001 “I”’ Street,
Sacramento, CA 95814.

Bay Area Air Quality Management
District, 939 Ellis Street, San
Francisco, CA 94109.

South Coast Air Quality Management
District, 21865 E. Copley Drive,
Diamond Bar, CA 91765.

FOR FURTHER INFORMATION CONTACT:
Yvonne Fong, Rulemaking Office (AIR—
4), U.S. Environmental Protection
Agency, Region IX, (415) 744-1199.
SUPPLEMENTARY INFORMATION:
Throughout this document, “we,
and “our” refer to EPA.

9 ¢ ’

us

Table of Contents

1. The State’s Submittal
A. What rules did the State submit?
B. Are there other versions of these rules?
C. What is the purpose of the submitted
rules?
II. EPA’s Evaluation and Action
A. How is EPA evaluating the rules?
B. Do the rules meet the evaluation
criteria?
C. Public comment and final action.
III. Background information.
A. Why were these rules submitted?
IV. Administrative Requirements

1. The State’s Submittal
A. What Rules Did the State Submit?

Table 1 lists the rules we are
approving with the dates that they were
adopted by the local air agencies and
submitted by the California Air
Resources Board (CARB).

Local agency R;IE Rule title Adopted | Submitted
BAAQMD .ttt ettt sbes 8-51 | Adhesive and Sealant 05/02/01 | 05/31/01
Products.
SCAQMD e 443.1 | Labeling of Materials Con- 12/05/86 | 06/09/87
taining Organic Solvent.

On July 20, 2001, submitted Rule 8-
51 was found to meet the completeness
criteria in 40 CFR Part 51 Appendix V,

which must be met before formal EPA
review. Completeness was not required

for rules like 443.1 that were submitted
prior to 1988.
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B. Are There Other Versions of These
Rules?

We finalized a limited approval and
limited disapproval of BAAQMD Rule
8-51 on November 4, 1999 (64 FR
60109). The limited approval portion of
that rulemaking incorporated BAAQMD
Rule 8-51 into the federally enforceable
SIP and the limited disapproval portion
of that rulemaking triggered sanctions
and FIP clocks under sections 179(a)
and 110(c) of the CAA. There are no
previous versions of SCAQMD Rule
443.1 in the SIP. SCAQMD Rule 443.1
was originally proposed for approval on
September 14, 1988 (53 FR 35528).
Although we received no adverse
comments, we are reproposing to
approve the rule due to the length of
time that has elapsed since our original
action.

C. What Is the Purpose of the Submitted
Rules?

The amendments to Rule 8-51
adopted by the BAAQMD on May 2,
2001 and submitted to the EPA on May
31, 2001 were intended to address
deficiencies in the version of Rule 8-51
adopted on January 7, 1998. SCAQMD
Rule 443.1 was adopted to institute
labeling requirements for materials
containing VOCs. The TSDs have more
information about these rules.

II. EPA’s Evaluation and Action
A. How Is EPA Evaluating the Rules?

Generally, SIP rules must be
enforceable (see section 110(a) of the
Act), must require Reasonably Available

Control Technology (RACT) for major
sources in nonattainment areas (see
section 182(a)(2)(A)), and must not relax
existing requirements (see sections
110(1) and 193). The BAAQMD and
SCAQMD regulate ozone nonattainment
areas (see 40 CFR part 81), so BAAQMD
Rule 8-51 and SCAQMD Rule 443.1
must fulfill RACT.

Guidance and policy documents that
we used to define specific enforceability
and RACT requirements include the
following:

1. Portions of the proposed post-1987
ozone and carbon monoxide policy that
concern RACT, 52 FR 45044, November
24, 1987.

2. “Issues Relating to VOC Regulation
Cutpoints, Deficiencies, and Deviations;
Clarification to Appendix D of
November 24, 1987 Federal Register
Notice,” (Blue Book), notice of
availability published in the May 25,
1988 Federal Register.

3. The State of California Air
Resources Board’s Determination of
Reasonably Available Control
Technology (RACT) and Best Available
Retrofit Control Technology (BARCT) for
Adhesives and Sealants, December
1998.

B. Do the Rules Meet the Evaluation
Criteria?

We believe these rules are consistent
with the relevant policy and guidance
regarding enforceability, RACT, and SIP
relaxations. The TSDs have more
information on our evaluation.

C. Public Comment and Final Action

As authorized in section 110(k)(3) of
the Act, EPA is fully approving the
submitted rules because we believe they
fulfill all relevant requirements. We do
not think anyone will object to this
approval, so we are finalizing it without
proposing it in advance. However, in
the Proposed Rules section of this
Federal Register, we are simultaneously
proposing approval of the same
submitted rules. If we receive adverse
comments by October 12, 2001, we will
publish a timely withdrawal in the
Federal Register to notify the public
that the direct final approval will not
take effect and we will address the
comments in a subsequent final action
based on the proposal. If we do not
receive timely adverse comments, the
direct final approval will be effective
without further notice on November 13,
2001. This will incorporate these rules
into the federally enforceable SIP and
will permanently terminate all sanctions
and FIP clocks associated with our
November 1999 action relating to Rule
8-51.

III. Background Information
A. Why Were These Rules Submitted?

VOCs help produce ground-level
ozone and smog, which harm human
health and the environment. Section
110(a) of the CAA requires states to
submit regulations that control VOGC
emissions. Table 2 lists some of the
national milestones leading to the
submittal of these local agency VOC
rules.

TABLE 2.—OZONE NONATTAINMENT MILESTONES

Date

Event

March 3, 1978

May 26, 1988

November 15, 1990

7671q.
May 15, 1991

EPA promulgated a list of 0zone nonattainment areas under the Clean Air Act as amended in 1977. 43 FR 8964;
40 CFR 81.305.
EPA notified Governors that parts of their SIPs were inadequate to attain and maintain the ozone standard and
requested that they correct the deficiencies (EPA’s SIP-Call). See section 110(a)(2)(H) of the pre-amended Act.
Clean Air Act Amendments of 1990 were enacted. Pub. L. 101-540, 104 Stat. 2399, codified at 42 U.S.C. 7401

Section 182(a)(2)(A) requires that ozone nonattainment areas correct deficient RACT rules by this date.

IV. Administrative Requirements

Under Executive Order 12866 (58 FR
51735, October 4, 1993), this action is
not a ‘“‘significant regulatory action” and
therefore is not subject to review by the
Office of Management and Budget. For
this reason, this action is also not
subject to Executive Order 32111,
“Actions Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use” (66 FR 28355, May
22, 2001). This action merely approves
state law as meeting federal
requirements and imposes no additional

requirements beyond those imposed by
state law. Accordingly, the
Administrator certifies that this rule
will not have a significant economic
impact on a substantial number of small
entities under the Regulatory Flexibility
Act (5 U.S.C. 601 et seq.). Because this
rule approves pre-existing requirements
under state law and does not impose
any additional enforceable duty beyond
that required by state law, it does not
contain any unfunded mandate or
significantly or uniquely affect small
governments, as described in the

Unfunded Mandates Reform Act of 1995
(Public Law 104—4). This rule also does
not have a substantial direct effect on
one or more Indian tribes, on the
relationship between the Federal
Government and Indian tribes, or on the
distribution of power and
responsibilities between the Federal
Government and Indian tribes, as
specified by Executive Order 13175 (65
FR 67249, November 9, 2000), nor will
it have substantial direct effects on the
States, on the relationship between the
national government and the States, or
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on the distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132 (64 FR 43255,
August 10, 1999), because it merely
approves a state rule implementing a
federal standard, and does not alter the
relationship or the distribution of power
and responsibilities established in the
Act. This rule also is not subject to
Executive Order 13045 (62 FR 19885,
April 23, 1997), because it is not
economically significant.

In reviewing SIP submissions, EPA’s
role is to approve state choices,
provided that they meet the criteria of
the Act. In this context, in the absence
of a prior existing requirement for the
State to use voluntary consensus
standards (VCS), EPA has no authority
to disapprove a SIP submission for
failure to use VCS. It would thus be
inconsistent with applicable law for
EPA, when it reviews a SIP submission,
to use VCS in place of a SIP submission
that otherwise satisfies the provisions of
the Act. Thus, the requirements of
section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) do not
apply. As required by section 3 of
Executive Order 12988 (61 FR 4729,
February 7, 1996), in issuing this rule,
EPA has taken the necessary steps to
eliminate drafting errors and ambiguity,
minimize potential litigation, and
provide a clear legal standard for
affected conduct. EPA has complied
with Executive Order 12630 (53 FR
8859, March 15, 1988) by examining the
takings implications of the rule in
accordance with the “Attorney
General’s Supplemental Guidelines for
the Evaluation of Risk and Avoidance of
Unanticipated Takings’ issued under the
executive order. This rule does not
impose an information collection
burden under the provisions of the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501 et seq.).

The Congressional Review Act, 5
U.S.C. section 801 et seq., as added by
the Small Business Regulatory
Enforcement Fairness Act of 1996,
generally provides that before a rule
may take effect, the agency
promulgating the rule must submit a
rule report, which includes a copy of
the rule, to each House of the Congress
and to the Comptroller General of the
United States. EPA will submit a report
containing this rule and other required
information to the U.S. Senate, the U.S.
House of Representatives, and the
Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.

This action is not a ““major rule” as
defined by 5 U.S.C. section 804(2).
Under section 307(b)(1) of the Act,
petitions for judicial review of this
action must be filed in the United States
Court of Appeals for the appropriate
circuit by November 13, 2001. Filing a
petition for reconsideration by the
Administrator of this final rule does not
affect the finality of this rule for the
purposes of judicial review nor does it
extend the time within which a petition
for judicial review may be filed, and
shall not postpone the effectiveness of
such rule or action. This action may not
be challenged later in proceedings to
enforce its requirements. (See section

307(b)(2).)
List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Hydrocarbons,
Incorporation by reference,
Intergovernmental relations, Ozone,
Reporting and recordkeeping
requirements, Volatile organic
compounds.

Dated: August 3, 2001.
Laura Yoshii,
Acting Regional Administrator, Region IX.

Part 52, Chapter I, Title 40 of the Code
of Federal Regulations is amended as
follows:

PART 52 [AMENDED]

1. The authority citation for Part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.
Subpart F—California

2. Section 52.220 is amended by
adding paragraphs (c)(173)(i)(F) and
(c)(282) to read as follows:

§52.220 Identification of plan.

(C] * * %

(173) * * *

(i] * * %

(F) South Coast Air Quality
Management District.

(1) Rule 443.1, adopted on December
5, 1986.

* * * * *

(282) New and amended regulations
for the following APCDs were submitted
on May 31, 2001, by the Governor’s
designee.

(i) Incorporation by reference.

(A) Bay Area Air Quality Management
District.

(1) Rule 8-51, adopted on May 2,
2001.

* * * * *

[FR Doc. 01-22736 Filed 9—-11-01; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 180
[OPP-301163; FRL-6798-2]

RIN 2070-AB70

Bromoxynil; Pesticide Tolerances for
Emergency Exemptions

AGENCY: Environmental Protection
Agency (EPA).

ACTION: Final rule.

SUMMARY: This regulation establishes a
time-limited tolerance for residues of
bromoxynil in or on timothy, hay and
timothy, forage. This action is in
response to EPA’s granting of an
emergency exemption under section 18
of the Federal Insecticide, Fungicide,
and Rodenticide Act (FIFRA)
authorizing use of the pesticide on
timothy. This regulation establishes a
maximum permissible level for residues
of bromoxynil in these commodities.
These tolerances will expire and are
revoked on June 30, 2003.

DATES: This regulation is effective
September 12, 2001. Objections and
requests for hearings, identified by
docket control number OPP-301163,
must be received by EPA on or before
November 13, 2001.

ADDRESSES: Written objections and
hearing requests may be submitted by
mail, in person, or by courier. Please
follow the detailed instructions for each
method as provided in Unit VII. of the
SUPPLEMENTARY INFORMATION. To ensure
proper receipt by EPA, your objections
and hearing requests must identify
docket control number OPP-301163 in
the subject line on the first page of your
response.

FOR FURTHER INFORMATION CONTACT: By
mail: Barbara Madden, Registration
Division (7505C), Office of Pesticide
Programs, Environmental Protection
Agency, 1200 Pennsylvania Ave., NW.,
Washington, DC 20460; telephone
number: (703) 305-6463; and e-mail
address: madden.barbara@epa.gov.

SUPPLEMENTARY INFORMATION:
I. General Information

A. Does this Action Apply to Me?

You may be potentially affected by
this action if you are an agricultural
producer, food manufacturer, or
pesticide manufacturer. Potentially
affected categories and entities may
include, but are not limited to:
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Examples of Po-
Categories EoAclj(éS tentialrl)y Affected
Entities
Industry 111 Crop production
112 Animal production
311 Food manufac-
turing
32532 Pesticide manufac-
turing

This listing is not intended to be
exhaustive, but rather provides a guide
for readers regarding entities likely to be
affected by this action. Other types of
entities not listed in the table could also
be affected. The North American
Industrial Classification System
(NAICS) codes have been provided to
assist you and others in determining
whether or not this action might apply
to certain entities. If you have questions
regarding the applicability of this action
to a particular entity, consult the person
listed under FOR FURTHER INFORMATION
CONTACT.

B. How Can I Get Additional
Information, Including Copies of This
Document and Other Related
Documents?

1. Electronically. You may obtain
electronic copies of this document, and
certain other related documents that
might be available electronically, from
the EPA Internet Home Page at http://
www.epa.gov/. To access this
document, on the Home Page select
“Laws and Regulations,” “Regulations
and Proposed Rules,” and then look up
the entry for this document under the
“Federal Register—Environmental
Documents.” You can also go directly to
the Federal Register listings at http://
www.epa.gov/fedrgstr/. A frequently
updated electronic version of 40 CFR
part 180 is available at http://
www.access.gpo.gov/nara/cfr/
cfrhtml_180/Title_40/40cfr180_00.html,
a beta site currently under development.

2. In person. The Agency has
established an official record for this
action under docket control number
OPP-301163. The official record
consists of the documents specifically
referenced in this action, and other
information related to this action,
including any information claimed as
Confidential Business Information (CBI).
This official record includes the
documents that are physically located in
the docket, as well as the documents
that are referenced in those documents.
The public version of the official record
does not include any information
claimed as CBI. The public version of
the official record, which includes
printed, paper versions of any electronic
comments submitted during an
applicable comment period is available

for inspection in the Public Information
and Records Integrity Branch (PIRIB),
Rm. 119, Mall #2, 1921 Jefferson Davis
Hwy., Arlington, VA, from 8:30 a.m. to
4 p.m., Monday through Friday,
excluding legal holidays. The PIRIB
telephone number is (703) 305-5805.

II. Background and Statutory Findings

EPA, on its own initiative, in
accordance with sections 408(e) and
408(1)(6) of the Federal Food, Drug, and
Cosmetic Act (FFDCA), 21 U.S.C. 346a,
is establishing tolerances for residues of
the insecticide bromoxynil, 3,5-
dibromo-4-hydroxybenzonitrile, in or on
timothy, hay at 0.50 part per million
(ppm) and timothy, forage at 0.10 ppm.
These tolerances will expire and are
revoked on June 30, 2003. EPA will
publish a document in the Federal
Register to remove the revoked
tolerance from the Code of Federal
Regulations.

Section 408(1)(6) of the FFDCA
requires EPA to establish a time-limited
tolerance or exemption from the
requirement for a tolerance for pesticide
chemical residues in food that will
result from the use of a pesticide under
an emergency exemption granted by
EPA under section 18 of FIFRA. Such
tolerances can be established without
providing notice or period for public
comment. EPA does not intend for its
actions on section 18 related tolerances
to set binding precedents for the
application of section 408 and the new
safety standard to other tolerances and
exemptions. Section 408(e) of the
FFDCA allows EPA to establish a
tolerance or an exemption from the
requirement of a tolerance on its own
initiative, i.e., without having received
any petition from an outside party.

Section 408(b)(2)(A)(i) of the FFDCA
allows EPA to establish a tolerance (the
legal limit for a pesticide chemical
residue in or on a food) only if EPA
determines that the tolerance is ““safe.”
Section 408(b)(2)(A)(ii) defines “safe” to
mean that “there is a reasonable
certainty that no harm will result from
aggregate exposure to the pesticide
chemical residue, including all
anticipated dietary exposures and all
other exposures for which there is
reliable information.”” This includes
exposure through drinking water and in
residential settings, but does not include
occupational exposure. Section
408(b)(2)(C) requires EPA to give special
consideration to exposure of infants and
children to the pesticide chemical
residue in establishing a tolerance and
to “ensure that there is a reasonable
certainty that no harm will result to
infants and children from aggregate

exposure to the pesticide chemical
residue. . ..”

Section 18 of FIFRA authorizes EPA
to exempt any Federal or State agency
from any provision of FIFRA, if EPA
determines that “emergency conditions
exist which require such exemption.”
This provision was not amended by the
Food Quality Protection Act (FQPA).
EPA has established regulations
governing such emergency exemptions
in 40 CFR part 166.

III. Emergency Exemption for
Bromoxynil on Timothy and FFDCA
Tolerances

On May 4, 2001, the Nevada
Department of Agriculture availed
themselves of the authority to declare a
crisis exemption for use of bromoxynil
in fields planted with both timothy and
alfalfa to control weeds. Very recent
overplanting of aging alfalfa fields with
timothy revealed a problem with weed
control in that no registered herbicides
are available for use on alfalfa and
timothy that do not damage the other
crop. Bromoxynil, which is registered
for use on alfalfa, does not damage
timothy. The crisis declaration was
made because alfalfa growth had
reached a point where applications
would be ineffective if done any later in
the season. EPA has authorized under
FIFRA section 18 the use of bromoxynil
on timothy for control of weeds in
Nevada.

As part of its assessment of this
emergency exemption, EPA assessed the
potential risks presented by residues of
bromoxynil in or on timothy, hay and
timothy, forage. In doing so, EPA
considered the safety standard in
FFDCA section 408(b)(2), and EPA
decided that the necessary tolerance
under FFDCA section 408(1)(6) would be
consistent with the safety standard and
with FIFRA section 18. Consistent with
the need to move quickly on the
emergency exemption in order to
address an urgent non-routine situation
and to ensure that the resulting food is
safe and lawful, EPA is issuing these
tolerances without notice and
opportunity for public comment as
provided in section 408(1)(6). Although
these tolerances will expire and are
revoked on June 30, 2003, under FFDCA
section 408(1)(5), residues of the
pesticide not in excess of the amounts
specified in the tolerance remaining in
or on timothy, hay and timothy, forage
after that date will not be unlawful,
provided the pesticide is applied in a
manner that was lawful under FIFRA,
and the residues do not exceed a level
that was authorized by this tolerance at
the time of that application. EPA will
take action to revoke this tolerance
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earlier if any experience with, scientific
data on, or other relevant information
on this pesticide indicate that the
residues are not safe.

Because these tolerances are being
approved under emergency conditions,
EPA has not made any decisions about
whether bromoxynil meets EPA’s
registration requirements for use on
timothy or whether permanent
tolerances for this use would be
appropriate. Under these circumstances,
EPA does not believe that these
tolerances serve as a basis for
registration of bromoxynil by a State for
special local needs under FIFRA section
24(c). Nor does this tolerance serve as
the basis for any State other than
Nevada to use this pesticide on this crop
under section 18 of FIFRA without
following all provisions of EPA’s
regulations implementing section 18 as
identified in 40 CFR part 166. For
additional information regarding the
emergency exemption for bromoxynil,
contact the Agency’s Registration
Division at the address provided under
FOR FURTHER INFORMATION CONTACT.

IV. Aggregate Risk Assessment and
Determination of Safety

EPA performs a number of analyses to
determine the risks from aggregate
exposure to pesticide residues. For
further discussion of the regulatory
requirements of section 408 and a
complete description of the risk
assessment process, see the final rule on
Bifenthrin Pesticide Tolerances (62 FR
62961, November 26, 1997) (FRL-5754—
7).
Consistent with section 408(b)(2)(D),
EPA has reviewed the available
scientific data and other relevant

information in support of this action.
EPA has sufficient data to assess the
hazards of bromoxynil and to make a
determination on aggregate exposure,
consistent with section 408(b)(2), for
time-limited tolerances for residues of
bromoxynil in or on timothy, hay at 0.50
ppm and timothy, forage at 0.10 ppm.
EPA’s assessment of the dietary
exposures and risks associated with
establishing the tolerance follows.

A. Toxicological Endpoints

The dose at which no adverse effects
are observed (the NOAEL) from the
toxicology study identified as
appropriate for use in risk assessment is
used to estimate the toxicological
endpoint. However, the lowest dose at
which adverse effects of concern are
identified (the LOAEL) is sometimes
used for risk assessment if no NOAEL
was achieved in the toxicology study
selected. An uncertainty factor (UF) is
applied to reflect uncertainties inherent
in the extrapolation from laboratory
animal data to humans and in the
variations in sensitivity among members
of the human population as well as
other unknowns. An UF of 100 is
routinely used, 10X to account for
interspecies differences and 10X for
intraspecies differences.

For dietary risk assessment (other
than cancer) the Agency uses the UF to
calculate an acute or chronic reference
dose (acute RID or chronic RfD) where
the RfD is equal to the NOAEL divided
by the appropriate UF (RfD = NOAEL/
UF). Where an additional safety factor is
retained due to concerns unique to the
FQPA, this additional factor is applied
to the RfD by dividing the RfD by such
additional factor. The acute or chronic

Population Adjusted Dose (aPAD or
cPAD) is a modification of the RfD to
accommodate this type of FQPA Safety
Factor.

For non-dietary risk assessments
(other than cancer) the UF is used to
determine the level of concern (LOC).
For example, when 100 is the
appropriate UF (10X to account for
interspecies differences and 10X for
intraspecies differences) the LOC is 100.
To estimate risk, a ratio of the NOAEL
to exposures (margin of exposure (MOE)
= NOAEL/exposure) is calculated and
compared to the LOC.

The linear default risk methodology
(Q*) is the primary method currently
used by the Agency to quantify
carcinogenic risk. The Q* approach
assumes that any amount of exposure
will lead to some degree of cancer risk.
A Q* is calculated and used to estimate
risk which represents a probability of
occurrence of additional cancer cases
(e.g., risk is expressed as 1 x 106 or one
in a million). Under certain specific
circumstances, MOE calculations will
be used for the carcinogenic risk
assessment. In this non-linear approach,
a “‘point of departure” is identified
below which carcinogenic effects are
not expected. The point of departure is
typically a NOAEL based on an
endpoint related to cancer effects
though it may be a different value
derived from the dose response curve.
To estimate risk, a ratio of the point of
departure to exposure (MOEcancer = point
of departure/exposures) is calculated. A
summary of the toxicological endpoints
for bromoxynil used for human risk
assessment is shown in the following
Table 1:

TABLE 1.—SUMMARY OF TOXICOLOGICAL DOSE AND ENDPOINTS FOR BROMOXYNIL FOR USE IN HUMAN RISK ASSESSMENT

Exposure Scenario

Dose Used in Risk As-
sessment, UF

FQPA SF* and Level of Concern
for RiskAssessment

Study and Toxicological Effects

Acute Dietary females 13-50

years of age UF =100

day

NOAEL = 4 mg/kg/day

Acute RfD = 0.04 mg/kg/

FQPA SF =10
aPAD = acute RfD + FQPA SF
= 0.004 mg/kg/day

Developmental toxicity  study  where
bromoxynil phenol was administered to
rats.

LOAEL = 5 mg/kg/day based on an in-
creased incidence of supernumerary ribs
in rats from a developmental toxicity study.

Acute Dietary general popu-
lation including infants and
children

UF =100

day

NOAEL = 8 mg/kg/day

Acute RfD = 0.08 mg/kg/

FQPASF=1
aPAD = acute RfD + FQPA SF
= 0.08 mg/kg/day

13-Week range-finding study in which
bromoxynil phenol was administered orally
to dogs.

LOAEL = 12 mg/kg/day based on increased
incidence of panting on day 1, suggestive
of a compensatory reaction to the effects
of the test material, which at higher doses
is expressed as elevated body tempera-
ture.
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TABLE 1.—SUMMARY OF TOXICOLOGICAL DOSE AND ENDPOINTS FOR BROMOXYNIL FOR USE IN HUMAN RISK

ASSESSMENT—Continued

Exposure Scenario

Dose Used in Risk As-
sessment, UF

FQPA SF* and Level of Concern
for RiskAssessment

Study and Toxicological Effects

Chronic Dietary all populations
UF = 100

kg/day

NOAEL= 1.5 mg/kg/day

Chronic RfD = 0.015 mg/

FQPASF=1
cPAD = chronic RfD + FQPA SF
= 0.015 mg/kg/day

12—Month chronic oral toxicity study in dogs
using bromoxynil phenol as the test mate-
rial. Threshold NOAEL/LOAEL of 1.5 mg/
kg/day based on slightly decreased body
weight gain in males. At the next higher
dose level (7.5 mg/kg/day), the following
effects were observed in both males and
females: decreased body weight gain; in-
creased salivation, panting, liquid feces,
and pale gums; decreased erythrocytes,
hemoglobin, and packed cell volume; in-
creased urea nitrogen; and increased liver
weights.

Cancer (oral, dermal, inhala-
tion)

Bromoxynil phenol has
been classified as a
Group C, possible
human carcinogen. A
low dose extrapolation
model (Q1*) is applied
for quantification of
human risk. Q1* = 1.03
x 10-1 (mg/kg/day)-1

106

The weight-of-the-evidence determination
was based primarily on results in two
mouse carcinogenicity studies.

* The reference to the FQPA Safety Factor refers to any additional safety factor retained due to concerns unique to the FQPA.

B. Exposure Assessment

1. Dietary exposure from food and
feed uses. Tolerances have been
established (40 CFR 180.324) for the
residues of bromoxynil, in or on a
variety of raw agricultural commodities
including alfalfa, barley, corn, flax,
garlic, mint, oats, onions, rye, sorghum,
wheat, and cotton. Tolerances have also
been established on fat, meat, and meat-
by-products of cattle, goats, hogs,
horses, poultry, and sheep as well as
eggs and milk. Risk assessments were
conducted by EPA to assess dietary
exposures from bromoxynil in food as
follows.

Bromoxynil is currently registered for
use on alfalfa. The aggregate risks
associated with the use of bromoxynil
on alfalfa have been assessed previously
(Reregistration Eligibility Decision
(RED) document, Decmeber 1998). No
residue data are available for
bromoxynil on timothy. As the use
directions for timothy-alfalfa stands are
the same as for alfalfa alone, the state
has proposed to translate the existing
residue data for alfalfa (a member of
Crop Group 18, Nongrass Animal Feeds)
to timothy (a member of Crop Group 17;
Grass Forage, Fodder and Hay). This
translation would generally not be
possible as the timothy, forage tolerance
would be based on 0-day preharvest
interval (PHI) data whereas the PHI for
alfalfa, forage is 30 days. However, as
the cultural practices for timothy-alfalfa
stands is the same as that for alfalfa

alone, for the emergency exemption
only, the Agency is willing to translate
the existing alfalfa residue data to
timothy. Based upon the alfalfa residue
data, the following tolerances are thus
appropriate for timothy, hay at 0.50
ppm and timothy, forage at 0.10 ppm.

There are no human food items
associated with timothy and therefore,
the use of bromoxynil on timothy will
not increase the potential for secondary
residues in livestock (since the residues
in timothy will not exceed those on
alfalfa, a more significant feed item), the
dietary risk associated with bromoxynil
will not be effected by this use. The
potential for residues in drinking water
will not be effected as the use rate for
timothy-alfalfa stands is the same as for
alfalfa alone. Thus, revised risk
assessments were not conducted for this
action. The information discussed
below was previously discussed in the
December 1998 RED document.

i. Acute exposure. Acute dietary risk
assessments are performed for a food-
use pesticide if a toxicological study has
indicated the possibility of an effect of
concern occurring as a result of a 1-day
or single exposure. In 1998, an acute
(probabilistic) dietary analysis including
the cotton use was performed by
Novigen Sciences, Inc. for Rhone
Poulenc. The assessment used the
consumption data from the USDA 1989—
1992 nationwide Continuing Survey of
Food Intakes by Individuals (CSFII).

The acute dietary risk assessment was
conducted as a probabilistic risk

assessment, assuming single day
exposure. In the assessment, each
person-day of food consumption was
matched with randomly selected
residue values for this assessment from
field trails submitted in support of the
chemical. Percent crop treated data were
included in the assessment as zeroes to
account for portions of the crop to
which bromoxynil was not applied.
This process was repeated one thousand
times for each person-day in
consumption data base. The assessment
assumed that the treated commodities
were evenly distributed in the food
supply. Secondary residues in meat and
milk from consumption of treated feed
items were included in the form of a
probabilistic assessment, varying
residues in the diet in accordance with
the data from the field trials. The
assumptions for the dietary exposure
were reviewed and found to be
acceptable. The assessments assumed
that 10% of the cotton crop would be
treated.

Anticipated residues in blended
commodities (such as grains, cottonseed
and mint oil) were used, without an
adjustment for percent crop treated;
however, tolerance level residues were
used for onions, garlic, fat, meat by-
products, and meat of cattle, goats, hogs,
horses, sheep, and poultry, and eggs.
Milk is a blended commodity, and
therefore an anticipated residue was
used.

ii. Chronic/cancer exposure. In
conducting this chronic dietary risk
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assessment the Dietary Risk Evaluation
System (DRES) analysis evaluated the
individual food consumption as
reported by respondents in the USDA
1989-1992 nationwide CSFII and
accumulated exposure to the chemical
for each commodity. The following
assumptions were made for the chronic
exposure assessments: Field trial
residues in raw agricultural
commodities (RACs) consumed by
people were nondetectable; anticipated
residues were based on # the limit of
quantitation (LOQ), and were further
refined by percent crop treated data.
Field trial residues from all forages (i.e.,
sorghum, wheat, oat, corn, alfalfa), and
all hays were averaged, and the
additional refinement for percent crop
treated was applied. Although forages
and hays contained detectable
bromoxynil residues, the averages used
were significantly lower than tolerance-
level residues.

The contribution of cotton gin
products (gin trash) to the dietary
burden for ruminants was assumed to be
5% of the diet for beef cattle and 1% for
dairy cattle. It was assumed that 10% of
cotton was treated. The only
commodities which contribute
significantly to exposure to bromoxynil
and/or DBHA in the diet for the general
U.S. population (or any subpopulation)
are meat, milk, poultry, and eggs, based
on secondary residues resulting from
consumption of livestock feed items.

iii. Anticipated residue and percent
crop treated information. Section
408(b)(2)(E) authorizes EPA to use
available data and information on the
anticipated residue levels of pesticide
residues in food and the actual levels of
pesticide chemicals that have been
measured in food. If EPA relies on such
information, EPA must require that data
be provided 5 years after the tolerance
is established, modified, or left in effect,
demonstrating that the levels in food are
not above the levels anticipated.
Following the initial data submission,
EPA is authorized to require similar
data on a time frame it deems
appropriate. As required by section
408(b)(2)(E), EPA will issue a Data Call-
In for information relating to anticipated
residues to be submitted no later than 5
years from the date of issuance of this
tolerance.

Section 408(b)(2)(F) states that the
Agency may use data on the actual
percent of food treated for assessing
chronic dietary risk only if the Agency
can make the following findings:

* Condition 1, that the data used are
reliable and provide a valid basis to
show what percentage of the food
derived from such crop is likely to
contain such pesticide residue.

* Condition 2, that the exposure
estimate does not underestimate
exposure for any significant
subpopulation group.

* Condition 3, if data are available on
pesticide use and food consumption in
a particular area, the exposure estimate
does not understate exposure for the
population in such area. In addition, the
Agency must provide for periodic
evaluation of any estimates used. To
provide for the periodic evaluation of
the estimate of PCT as required by
section 408(b)(2)(F), EPA may require
registrants to submit data on PCT.

The Agency used PCT information as
follows: 10% of the cereal grains (wheat,
corn, oats, barley, rye, sorghum,
including processed commodities)
treated; 62% of onions treated; 100%
garlic treated; 71% of the peppermint
and spearmint treated, and 10% of the
cotton treated. Refer to the December
1998 RED docucment for additional
information.

The Agency believes that the three
conditions listed above have been met.
With respect to Condition 1, PCT
estimates are derived from Federal and
private market survey data, which are
reliable and have a valid basis. EPA uses
a weighted average PCT for chronic
dietary exposure estimates. This
weighted average PCT figure is derived
by averaging State-level data for a
period of up to 10 years, and weighting
for the more robust and recent data. A
weighted average of the PCT reasonably
represents a person’s dietary exposure
over a lifetime, and is unlikely to
underestimate exposure to an individual
because of the fact that pesticide use
patterns (both regionally and nationally)
tend to change continuously over time,
such that an individual is unlikely to be
exposed to more than the average PCT
over a lifetime. For acute dietary
exposure estimates, EPA uses an
estimated maximum PCT. The exposure
estimates resulting from this approach
reasonably represent the highest levels
to which an individual could be
exposed, and are unlikely to
underestimate an individual’s acute
dietary exposure. The Agency is
reasonably certain that the percentage of
the food treated is not likely to be an
underestimation. As to Conditions 2 and
3, regional consumption information
and consumption information for
significant subpopulations is taken into
account through EPA’s computer-based
model for evaluating the exposure of
significant subpopulations including
several regional groups. Use of this
consumption information in EPA’s risk
assessment process ensures that EPA’s
exposure estimate does not understate
exposure for any significant

subpopulation group and allows the
Agency to be reasonably certain that no
regional population is exposed to
residue levels higher than those
estimated by the Agency. Other than the
data available through national food
consumption surveys, EPA does not
have available information on the
regional consumption of food to which
bromoxynil may be applied in a
particular area.

2. Dietary exposure from drinking
water—i. Ground water. Bromoxynil
octanoate does not exhibit the mobility
or persistence characteristics of
pesticides that are normally found in
ground water. Bromoxynil phenol
(which bromoxynil octanoate readily
degrades to) has the potential to leach
to ground water under certain
conditions; however, it rapidly degrades
under aerobic and anaerobic conditions
reducing the likelihood of ground water
contamination. Limited monitoring
information for bromoxynil in ground
water is available. The “Pesticides in
Ground Water Database” (EPA 1992)
reports sampling for bromoxynil in 107
wells in four counties in Oregon
between 1985 and 1987. The well
samples in each area (public water
supply and domestic) were selected
based on suspected vulnerability,
susceptibility to contamination, and
availability of information on well
construction and depth. No additional
information on the details of the
monitoring was available. No detections
of bromoxynil were reported.

Additional monitoring data from the
United States Geological Survey (USGS)
National Water Quality Program
(NAQWA) represent the highest quality
data and most recent data available
(1993-1994). The program was carefully
designed to obtain monitoring data for
surface and ground waters from diffuse
(non-point) sources. For ground water,
one detection of bromoxynil
(concentration not specified) was
reported from a total of 2,245 samples.
Clearly, these compounds (bromoxynil
phenol and octanoate) are not
considered candidates for restricted use
due to ground water concerns and the
potential for ground water
contamination (and exposure) from
bromoxynil is extremely low.

DBHA, a cotton metabolite, is not
expected to be found in ground water.

1i. Surface water. Environmental fate
studies indicate that bromoxynil
(phenol and octanoate) should not
persist in surface waters, although water
monitoring data from the USGS
NAWQA program show that bromoxynil
has been detected in 1.1% of surface
water samples. Modeled estimated
environmental concentrations (EECs)
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were based on the cotton use and not
the small grains, corn or other uses of
bromoxynil because, it has been the
Agency’s experience, that using cotton
as opposed to these crops results in a
higher estimated surface water
exposure. Cotton represents the most
conservative use for surface water
exposure (i.e., the highest possible
exposure scenario).

A Tier II analysis based on the PRZM-
EXAMS model (Pesticide Root Zone
Model Version 2.3 plus Exposure
Analysis Modeling System Version 2.94)
was conducted for the cotton use.
PRZM-EXAMS uses data on the
physical-chemical properties of the
pesticide plus soil and topographic
characteristics, weather data, and water
quality parameters for the modeled site.
The model uses this information to
estimate runoff from a 10 hectare
agricultural field into an immediately
adjacent 1 hectare by 2 meter deep
pond. PRZM-EXAMS considers
reduction in dissolved pesticide
concentrations due to adsorption of
pesticide to soil or sediment,
incorporation, degradation in soil before
wash off to a water body, direct
deposition of spray drift into the water
body, and degradation of the pesticide
within the water body.

Water monitoring data from the USGS
NAWQA Program were reported during
the 1993-1995 period from 7 of 20 river
basins throughout the U.S. The NAWQA
Program examined drainage basins that
were primarily agricultural use. The
percentage of detections was 1.1% from
a total of 1,925 surface water samples.
Analysis of the 20 detections >0.03 parts
per billion (ppb) yielded a median value
of 0.105 ppb with a mean of 0.53 ppb.
The maximum concentration was one
data point at 6.1 ppb (12.2 ppb when
accounting for 50% recovery) measured
in the South Platte River Study Unit,
CO. For urban land use, bromoxynil was
not detected in surface waters. It is
important to note the laboratory
recoveries were approximately 50%.
Apparently the laboratory recoveries did
not vary considerably from the 50%
level.

Based on model estimates (using
PRZM-EXAMS), the maximum or peak
estimated concentration for bromoxynil
was 12.3 ppb and the maximum
estimated long-term mean was 0.24 ppb
(using 36 years of weather data). These
values represent what might be
expected in a small water body near a
cotton field highly prone to runoff. The
maximum peak estimated concentration
for bromoxynil from the model
correlates with the highest value
detected in the USGS monitoring data,
when this measured value has been

corrected for an analytical recovery rate
of 50%.

To estimate a reasonable high end
exposure for the human health risk
assessment, EPA focused on the
calculated time-weighted annual mean
concentrations of bromoxynil at each of
11 USGS monitoring sites, which the
EPA views as located in watersheds
likely to have bromoxynil use. (These
values were not corrected for the
analytical recovery rate of 50%.) These
time-weighted annual mean
concentrations ranged from 0.011 ppb to
0.18 ppb, with 10 out of the 11 sites
with time-weighted annual mean
concentrations below 0.05 ppb. Six of
the 10 sites had time weighted annual
mean concentrations at or below 0.014
ppb. The highest annual time-weighted
mean (0.18 ppb) was located in a
relatively small watershed
(approximately 100 square miles) in a
relatively small water body, and the
calculated annual mean value at this
site was significantly influenced by the
presence of a single high value (the
highest value found in all of the
available monitoring data). Based on
this information, EPA believes that 0.05
ppb is a reasonable high end estimate
for purposes of estimating drinking
water exposure.

3. From non-dietary exposure. The
term “‘residential exposure” is used in
this document to refer to non-
occupational, non-dietary exposure
(e.g., for lawn and garden pest control,
indoor pest control, termiticides, and
flea and tick control on pets).
Bromoxynil is not registered for use on
any sites that would result in residential
exposure.

4. Cumulative exposure to substances
with a common mechanism of toxicity.
Section 408(b)(2)(D)(v) requires that,
when considering whether to establish,
modify, or revoke a tolerance, the
Agency consider “available
information” concerning the cumulative
effects of a particular pesticide’s
residues and ““other substances that
have a common mechanism of toxicity.”

EPA does not have, at this time,
available data to determine whether
bromoxynil has a common mechanism
of toxicity with other substances or how
to include this pesticide in a cumulative
risk assessment. Unlike other pesticides
for which EPA has followed a
cumulative risk approach based on a
common mechanism of toxicity,
bromoxynil does not appear to produce
a toxic metabolite produced by other
substances. For the purposes of this
tolerance action, therefore, EPA has not
assumed that bromoxynil has a common
mechanism of toxicity with other
substances. For information regarding

EPA’s efforts to determine which
chemicals have a common mechanism
of toxicity and to evaluate the
cumulative effects of such chemicals,
see the final rule for Bifenthrin Pesticide
Tolerances (62 FR 62961, November 26,
1997).

C. Safety Factor for Infants and Children

FFDCA section 408 provides that EPA
shall apply an additional tenfold margin
of safety for infants and children in the
case of threshold effects to account for
prenatal and postnatal toxicity and the
completeness of the data base on
toxicity and exposure unless EPA
determines that a different margin of
safety will be safe for infants and
children. Margins of safety are
incorporated into EPA risk assessments
either directly through use of a margin
of exposure (MOE) analysis or through
using uncertainty (safety) factors in
calculating a dose level that poses no
appreciable risk to humans.

The bromoxynil data submitted to the
Agency for review are sufficient for the
assessment of hazard to the developing
organism. A total of 11 developmental
and 3 reproductive toxicity studies were
available for review. These include oral
prenatal developmental toxicity studies
(three in rats, two in rabbits, and one in
mice with the phenol; one in rats with
the octanoate), dermal prenatal
developmental toxicity studies (one
each in rats and rabbits with both the
phenol and the octanoate), and two
dietary two-generation reproduction
studies in rats (one with the phenol; one
with the octanoate) and one dermal
reproduction study. Developmental
toxicity was observed, following in
utero exposure to bromoxynil, in
multiple studies, by two routes of
exposure, and in three species. The
induction of supernumerary ribs was
shown to be the most sensitive indicator
of developmental toxicity in fetal rats,
mice, and (in certain studies) rabbits.
Upon consideration of the data base in
its entirety, the Agency determined that
the developmental NOAEL, for the
induction of supernumerary ribs,
resulting from prenatal exposure to
bromoxynil (phenol) is 4 mg/kg/day via
the oral route and 10 mg/kg/day via the
dermal route. The developmental
LOAELs for bromoxynil phenol were 5
mg/kg/day by the oral route and 50 mg/
kg/day by the dermal route. Other forms
of developmental toxicity, including
resorptions and malformations, were
routinely observed in bromoxynil
studies at higher dose levels.

It was determined that the FQPA
safety factor should be retained for the
subpopulation consisting of females 13+
for acute dietary exposures. This
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decision was based upon concerns
emanating from the toxicological
profile, including evidence of increased
susceptibility of fetuses to bromoxynil
exposure, the steep dose response curve,
and the demonstrated severe
developmental effects at doses above the
LOAEL.

The population of concern is the
developing fetus and the endpoint of
concern is supernumerary ribs. This
endpoint, a developmental anomaly,
results from in utero exposure; therefore
the population subgroup of concern is
females 13+ years old. Although some

systems in infants and children
continue developing, it is unlikely that
supernumerary ribs, even though
observed across multiple species, would
result from postnatal exposure. A 10—
fold safety factor, as required by FQPA,
will provide additional protection for
infants and children and ensure a
reasonable certainty of no harm to this
sensitive subpopulation.

D. Aggregate Risks and Determination of

Safety
1. Acute risk. Using the exposure
assumptions discussed in this unit for

acute exposure and dietary exposure
from drinking water, the acute aggregate
exposure from food and water to
bromoxynil will occupy <1% of the
aPAD for the U.S. population, 11% of
the aPAD for females 13 years and older,
2% of the aPAD for all infants and 2%
of the aPAD for children 1-6 years old.
Therefore, EPA does not expect the
aggregate exposure to exceed 100% of
the aPAD, as shown in the following
Table 2:

TABLE 2.—AGGREGATE RISK ASSESSMENT FOR ACUTE EXPOSURE TO BROMOXYNIL

Population Subgroup

aPAD (mg/kg)

Estimated Exposure from
Food (mg/kg bw/day)

Estimated Exposure
from Water (mg/kg/

% aPAD (Food and Water)

day)
U.S. population 0.08 0.000137 0.00035 <1%
Females 13+ years 0.004 0.000082 0.00035 11%
Children (1-6 years old) 0.08 0.000288 0.0012 2%
All infants 0.08 0.000219 0.0012 2%

2. Chronic risk. Using the exposure
assumptions described in this unit for
chronic exposure and dietary exposure
from drinking water, EPA has
concluded that exposure to bromoxynil
from food and water will utilize <1% of

the cPAD for the U.S. population, <1%
of the cPAD for all infants, and <1% of
the cPAD for children 1-6 years old.
There are no residential uses for
bromoxynil that result in chronic
residential exposure to bromoxynil.

Therefore, EPA does not expect the
aggregate exposure to exceed 100% of
the cPAD, as shown in the following
Table 3:

TABLE 3.— AGGREGATE RISK ASSESSMENT FOR CHRONIC (NON-CANCER) EXPOSURE TO BROMOXYNIL

Population Subgroup

cPAD (mg/kg)

Estimated Exposure from
Food (mg/kg bw/day)

Estimated Exposure
from Water (mg/kg/

% cPAD (Food and Water)

day)
U.S. population 0.015 0.000015 0.0000014 <1%
Females 13+ years 0.015 0.000012 0.0000016 <1%
Children (1-6 years old) 0.015 0.000032 0.000005 <1%
All Infants 0.015 0.000036 0.000005 <1%

3. Short-term risk. Short-term
aggregate exposure takes into account
residential exposure plus chronic
exposure to food and water (considered
to be a background exposure level).
Bromoxynil is not registered for use on
any sites that would result in residential
exposure. Therefore, the aggregate risk
is the sum of the risk from food and
water, which were previously

addressed.

4. Intermediate-term risk.
Intermediate-term aggregate exposure
takes into account non-dietary, non-
occupational exposure plus chronic
exposure to food and water (considered
to be a background exposure level).
Bromoxynil is not registered for use on

any sites that would result in residential
exposure. Therefore, the aggregate risk
is the sum of the risk from food and
water, which were previously
addressed.

5. Aggregate cancer risk for U.S.
population. Using the exposure
assumptions described in this unit for
chronic/cancer exposure and dietary
exposure from drinking water, EPA has
concluded that exposure to bromoxynil
from food and water resulted in an
estimated aggregate cancer risk to the
U.S. population of 1.7 x 10-6.
Bromoxynil is not registered for use on
any sites that would result in residential
exposure. Therefore, the aggregate

cancer risk is the sum of the risk from
food and water only.

6. Determination of safety. Based on
these risk assessments, EPA concludes
that there is a reasonable certainty that
no harm will result to the general
population, and to infants and children
from aggregate exposure to bromoxynil
residues.

V. Other Considerations

A. Analytical Enforcement Methodology

Adequate analytical methodology is
available for data collection and
tolerance enforcement for bromoxynil
per se in plants. Method I in PAM, Vol.
1I, is a GLC/MCD that has undergone a
successful EPA method validation on
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wheat grain. This method involves
alkaline hydrolysis in methanolic KOH
to convert residues to bromoxynil,
cleanup by liquid-liquid partitioning,
methylation using diazomethane,
further cleanup on a Florisil column,
and determination by GLC/MCD.
Method Ia is the same method, but uses
GC/ECD for determination of
methylated bromoxynil.

Method A is a GC/MCD or ECD
method for the analysis of bromoxynil
residues in livestock tissues and is
essentially the same as Method I.
Method B is a GC/ECD method that is
also similar to Method I, with
modifications to the cleanup
procedures.

B. International Residue Limits

There are no established or proposed
Codex maximum residue levels for
bromoxynil residues; no compatibility
questions exist with respect to U.S.
tolerances and Codex.

VI. Conclusion

Therefore, the tolerance is established
for residues of bromoxynil, 3,5-dibromo-
4-hydroxybenzonitrile, in or on timothy,
hay at 0.50 ppm and timothy, forage at
0.10 ppm.

VII. Objections and Hearing Requests

Under section 408(g) of the FFDCA, as
amended by the FQPA, any person may
file an objection to any aspect of this
regulation and may also request a
hearing on those objections. The EPA
procedural regulations which govern the
submission of objections and requests
for hearings appear in 40 CFR part 178.
Although the procedures in those
regulations require some modification to
reflect the amendments made to the
FFDCA by the FQPA of 1996, EPA will
continue to use those procedures, with
appropriate adjustments, until the
necessary modifications can be made.
The new section 408(g) provides
essentially the same process for persons
to “object” to a regulation for an
exemption from the requirement of a
tolerance issued by EPA under new
section 408(d), as was provided in the
old FFDCA sections 408 and 409.
However, the period for filing objections
is now 60 days, rather than 30 days.

A. What Do I Need to Do to File an
Objection or Request a Hearing?

You must file your objection or
request a hearing on this regulation in
accordance with the instructions
provided in this unit and in 40 CFR part
178. To ensure proper receipt by EPA,
you must identify docket control
number OPP-301163 in the subject line
on the first page of your submission. All

requests must be in writing, and must be
mailed or delivered to the Hearing Clerk
on or before November 13, 2001.

1. Filing the request. Your objection
must specify the specific provisions in
the regulation that you object to, and the
grounds for the objections (40 CFR
178.25). If a hearing is requested, the
objections must include a statement of
the factual issues(s) on which a hearing
is requested, the requestor’s contentions
on such issues, and a summary of any
evidence relied upon by the objector (40
CFR 178.27). Information submitted in
connection with an objection or hearing
request may be claimed confidential by
marking any part or all of that
information as CBI. Information so
marked will not be disclosed except in
accordance with procedures set forth in
40 CFR part 2. A copy of the
information that does not contain CBI
must be submitted for inclusion in the
public record. Information not marked
confidential may be disclosed publicly
by EPA without prior notice.

Mail your written request to: Office of
the Hearing Clerk (1900), Environmental
Protection Agency, 1200 Pennsylvania
Ave., NW., Washington, DC 20460. You
may also deliver your request to the
Office of the Hearing Clerk in Rm. C400,
Waterside Mall, 401 M St., SW.,
Washington, DC 20460. The Office of
the Hearing Clerk is open from 8 a.m.
to 4 p.m., Monday through Friday,
excluding legal holidays. The telephone
number for the Office of the Hearing
Clerk is (202) 260-4865.

2. Tolerance fee payment. If you file
an objection or request a hearing, you
must also pay the fee prescribed by 40
CFR 180.33(i) or request a waiver of that
fee pursuant to 40 CFR 180.33(m). You
must mail the fee to: EPA Headquarters
Accounting Operations Branch, Office
of Pesticide Programs, P.O. Box
360277M, Pittsburgh, PA 15251. Please
identify the fee submission by labeling
it “Tolerance Petition Fees.”

EPA is authorized to waive any fee
requirement ‘“when in the judgement of
the Administrator such a waiver or
refund is equitable and not contrary to
the purpose of this subsection.” For
additional information regarding the
waiver of these fees, you may contact
James Tompkins by phone at (703) 305—
5697, by e-mail at
tompkins.jim@epa.gov, or by mailing a
request for information to Mr. Tompkins
at Registration Division (7505C), Office
of Pesticide Programs, Environmental
Protection Agency, 1200 Pennsylvania
Ave., NW., Washington, DC 20460.

If you would like to request a waiver
of the tolerance objection fees, you must
mail your request for such a waiver to:
James Hollins, Information Resources

and Services Division (7502C), Office of
Pesticide Programs, Environmental
Protection Agency, 1200 Pennsylvania
Ave., NW., Washington, DC 20460.

3. Copies for the docket. In addition
to filing an objection or hearing request
with the Hearing Clerk as described in
Unit VILA., you should also send a copy
of your request to the PIRIB for its
inclusion in the official record that is
described in Unit I.B.2. Mail your
copies, identified by the docket control
number OPP-301163, to: Public
Information and Records Integrity
Branch, Information Resources and
Services Division (7502C), Office of
Pesticide Programs, Environmental
Protection Agency, 1200 Pennsylvania
Ave., NW., Washington, DC 20460. In
person or by courier, bring a copy to the
location of the PIRIB described in Unit
I.B.2. You may also send an electronic
copy of your request via e-mail to: opp-
docket@epa.gov. Please use an ASCII
file format and avoid the use of special
characters and any form of encryption.
Copies of electronic objections and
hearing requests will also be accepted
on disks in WordPerfect 6.1/8.0 or
ASCII file format. Do not include any
CBI in your electronic copy. You may
also submit an electronic copy of your
request at many Federal Depository
Libraries.

B. When Will the Agency Grant a
Request for a Hearing?

A request for a hearing will be granted
if the Administrator determines that the
material submitted shows the following:
There is a genuine and substantial issue
of fact; there is a reasonable possibility
that available evidence identified by the
requestor would, if established resolve
one or more of such issues in favor of
the requestor, taking into account
uncontested claims or facts to the
contrary; and resolution of the factual
issues(s) in the manner sought by the
requestor would be adequate to justify
the action requested (40 CFR 178.32).

VIIIL Regulatory Assessment
Requirements

This final rule establishes a time-
limited tolerance under FFDCA section
408. The Office of Management and
Budget (OMB) has exempted these types
of actions from review under Executive
Order 12866, entitled Regulatory
Planning and Review (58 FR 51735,
October 4, 1993). This final rule does
not contain any information collections
subject to OMB approval under the
Paperwork Reduction Act (PRA), 44
U.S.C. 3501 et seq., or impose any
enforceable duty or contain any
unfunded mandate as described under
Title II of the Unfunded Mandates



47402 Federal Register/Vol. 66, No. 177/ Wednesday, September 12, 2001/Rules and Regulations

Reform Act of 1995 (UMRA) (Public
Law 104—4). Nor does it require any
special considerations under Executive
Order 12898, entitled Federal Actions to
Address Environmental Justice in
Minority Populations and Low-Income
Populations (59 FR 7629, February 16,
1994); or OMB review or any other
Agency action under Executive Order
13045, entitled Protection of Children
from Environmental Health Risks and
Safety Risks (62 FR 19885, April 23,
1997). This action does not involve any
technical standards that would require
Agency consideration of voluntary
consensus standards pursuant to section
12(d) of the National Technology
Transfer and Advancement Act of 1995
(NTTAA), Public Law 104—113, section
12(d) (15 U.S.C. 272 note). Since
tolerances and exemptions that are
established on the basis of a FIFRA
section 18 exemption under FFDCA
section 408, such as the tolerance in this
final rule, do not require the issuance of
a proposed rule, the requirements of the
Regulatory Flexibility Act (RFA) (5
U.S.C. 601 et seq.) do not apply. In
addition, the Agency has determined
that this action will not have a
substantial direct effect on States, on the
relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132, entitled
Federalism (64 FR 43255, August 10,
1999). Executive Order 13132 requires
EPA to develop an accountable process
to ensure ‘‘meaningful and timely input
by State and local officials in the
development of regulatory policies that
have federalism implications.” “Policies
that have federalism implications” is
defined in the Executive Order to
include regulations that have
“substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.” This final rule

directly regulates growers, food
processors, food handlers and food
retailers, not States. This action does not
alter the relationships or distribution of
power and responsibilities established
by Congress in the preemption
provisions of FFDCA section 408(n)(4).

For these same reasons, the Agency
has determined that this rule does not
have any “tribal implications” as
described in Executive Order 13175,
entitled Consultation and Coordination
with Indian Tribal Governments (65 FR
67249, November 6, 2000). Executive
Order 13175, requires EPA to develop
an accountable process to ensure
“meaningful and timely input by tribal
officials in the development of
regulatory policies that have tribal
implications.” “Policies that have tribal
implications” is defined in the
Executive Order to include regulations
that have “substantial direct effects on
one or more Indian tribes, on the
relationship between the Federal
government and the Indian tribes, or on
the distribution of power and
responsibilities between the Federal
government and Indian tribes.”” This
rule will not have substantial direct
effects on tribal governments, on the
relationship between the Federal
government and Indian tribes, or on the
distribution of power and
responsibilities between the Federal
government and Indian tribes, as
specified in Executive Order 13175.
Thus, Executive Order 13175 does not
apply to this rule.

Because this rule has been exempted
from review under Executive Order
11866 due to its lack of significance,
this rule is not subject to Executive
Order 13211, Actions Concerning
Regulations That Significantly Affect
Energy Supply, Distribution, or Use (66
FR 28355, May 22, 2001).

IX. Submission to Congress and the
Comptroller General

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement

Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this rule and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of this final
rule in the Federal Register. This final
rule is not a “major rule” as defined by
5 U.S.C. 804(2).

List of Subjects in 40 CFR Part 180

Environmental protection,
Administrative practice and procedure,
Agricultural commodities, Pesticides
and pests, Reporting and recordkeeping
requirements.

Dated: August 28, 2001.
Peter Caulkins,

Acting Director, Registration Division, Office
of Pesticide Programs.

Therefore, 40 CFR chapter I is
amended as follows:

PART 180—[AMENDED]

1. The authority citation for part 180
continues to read as follows:

Authority: 21 U.S.C. 321(q), 346(a) and
371.

2. Section 180.324 is amended by
adding text to paragraph (b) to read as
follows:

§180.324 Bromoxynil, tolerances for
residues.
* * * * *

(b) Section 18 emergency exemptions.
Time-limited tolerances are established
for residues of the insecticide
bromoxynil, 3,5-dibromo-4-
hydroxybenzonitrile in connection with
use of the pesticide under section 18
emergency exemptions granted by EPA.
The tolerances will expire and are
revoked on the date specified in the
following table:

: o Expiration/revoca-

Commodity Parts per million tion date
TIMOTNY, NAY ettt h et h et h et a e bt h ettt re e 0.50 ppm 6/30/03
L0110}V (o] = Vo =T TP PRSPPI 0.10 ppm 6/30/03
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* * * * *

[FR Doc. 01-22526 Filed 9-11-01; 8:45 am]
BILLING CODE 6560-50-S

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 180

[OPP-301161; FRL-6797-5]

RIN 2070-AB78

Fludioxonil; Pesticide Tolerances for
Emergency Exemptions

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: This regulation establishes a
time-limited tolerance for residues of
fludioxonil (4-(2,2-difluoro-1,3-
benzodioxol-4-yl)-1H-pyrrole-3-
carbonitrile) in or on pomegranates.
This action is in response to EPA’s
granting of an emergency exemption
under section 18 of the Federal
Insecticide, Fungicide, and Rodenticide
Act authorizing use of the pesticide on
pomegranates. This regulation
establishes a maximum permissible
level for residues of fludioxonil in this
food commodity. The tolerance will
expire and is revoked on June 30, 2003.
DATES: This regulation is effective
September 12, 2001. Objections and
requests for hearings, identified by
docket control number OPP-301161,
must be received by EPA on or before
November 13, 2001.

ADDRESSES: Written objections and
hearing requests may be submitted by
mail, in person, or by courier. Please
follow the detailed instructions for each
method as provided in Unit VII. of the
SUPPLEMENTARY INFORMATION. To ensure
proper receipt by EPA, your objections
and hearing requests must identify
docket control number OPP-301161 in
the subject line on the first page of your
response.

FOR FURTHER INFORMATION CONTACT: By
mail: Andrew Ertman, Registration
Division (7505C), Office of Pesticide
Programs, Environmental Protection
Agency, 1200 Pennsylvania Ave., NW.,
Washington, DC 20460; telephone
number: (703) 308—9367; and e-mail
address: ertman.andrew@epa.gov.

SUPPLEMENTARY INFORMATION:
I. General Information
A. Does this Action Apply to Me?

You may be potentially affected by
this action if you are an agricultural
producer, food manufacturer, or
pesticide manufacturer. Potentially

affected categories and entities may
include, but are not limited to:

Examples of Po-
Categories '\Clgégg tential‘l)y Affected
Entities
Industry 111 Crop production
112 Animal production
311 Food manufac-
turing
32532 Pesticide manufac-
turing

This listing is not intended to be
exhaustive, but rather provides a guide
for readers regarding entities likely to be
affected by this action. Other types of
entities not listed in the table could also
be affected. The North American
Industrial Classification System
(NAICS) codes have been provided to
assist you and others in determining
whether or not this action might apply
to certain entities. If you have questions
regarding the applicability of this action
to a particular entity, consult the person
listed under FOR FURTHER INFORMATION
CONTACT.

B. How Can I Get Additional
Information, Including Copies of This
Document and Other Related
Documents?

1. Electronically. You may obtain
electronic copies of this document, and
certain other related documents that
might be available electronically, from
the EPA Internet Home Page at http://
www.epa.gov/. To access this
document, on the Home Page select
“Laws and Regulations,” “Regulations
and Proposed Rules,” and then look up
the entry for this document under the
“Federal Register—Environmental
Documents.” You can also go directly to
the Federal Register listings at http://
www.epa.gov/fedrgstr/. A frequently
updated electronic version of 40 CFR
part 180 is available at http://
www.access.gpo.gov/nara/cfr/
cfrhtml 180/Title _40/40cfr180_00.html,
a beta site currently under development.

2.In person. The Agency has
established an official record for this
action under docket control number
OPP-301161. The official record
consists of the documents specifically
referenced in this action, and other
information related to this action,
including any information claimed as
Confidential Business Information (CBI).
This official record includes the
documents that are physically located in
the docket, as well as the documents
that are referenced in those documents.
The public version of the official record
does not include any information
claimed as CBI. The public version of
the official record, which includes

printed, paper versions of any electronic
comments submitted during an
applicable comment period is available
for inspection in the Public Information
and Records Integrity Branch (PIRIB),
Rm. 119, Mall #2, 1921 Jefferson Davis
Hwy., Arlington, VA, from 8:30 a.m. to
4 p.m., Monday through Friday,
excluding legal holidays. The PIRIB
telephone number is (703) 305—-5805.

II. Background and Statutory Findings

EPA, on its own initiative, in
accordance with sections 408(e) and
408(1)(6) of the Federal Food, Drug, and
Cosmetic Act (FFDCA), 21 U.S.C. 3464,
is establishing a tolerance for residues of
the fungicide fludioxonil, (4-(2,2-
difluoro-1,3-benzodioxol-4-yl)-1H-
pyrrole-3-carbonitrile), in or on
pomegranates at 5.0 parts per million
(ppm). This tolerance will expire and is
revoked on June 30, 2003. EPA will
publish a document in the Federal
Register to remove the revoked
tolerance from the Code of Federal
Regulations.

Section 408(1)(6) of the FFDCA
requires EPA to establish a time-limited
tolerance or exemption from the
requirement for a tolerance for pesticide
chemical residues in food that will
result from the use of a pesticide under
an emergency exemption granted by
EPA under section 18 of FIFRA. Such
tolerances can be established without
providing notice or period for public
comment. EPA does not intend for its
actions on section 18 related tolerances
to set binding precedents for the
application of section 408 and the new
safety standard to other tolerances and
exemptions. Section 408(e) of the
FFDCA allows EPA to establish a
tolerance or an exemption from the
requirement of a tolerance on its own
initiative, i.e., without having received
any petition from an outside party.

Section 408(b)(2)(A)(@) of the FFDCA
allows EPA to establish a tolerance (the
legal limit for a pesticide chemical
residue in or on a food) only if EPA
determines that the tolerance is “safe.”
Section 408(b)(2)(A)(ii) defines ‘“‘safe” to
mean that “there is a reasonable
certainty that no harm will result from
aggregate exposure to the pesticide
chemical residue, including all
anticipated dietary exposures and all
other exposures for which there is
reliable information.” This includes
exposure through drinking water and in
residential settings, but does not include
occupational exposure. Section
408(b)(2)(C) requires EPA to give special
consideration to exposure of infants and
children to the pesticide chemical
residue in establishing a tolerance and
to “ensure that there is a reasonable
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certainty that no harm will result to
infants and children from aggregate
exposure to the pesticide chemical
residue. . ..”

Section 18 of the Federal Insecticide,
Fungicide, and Rodenticide Act (FIFRA)
authorizes EPA to exempt any Federal
or State agency from any provision of
FIFRA, if EPA determines that
“emergency conditions exist which
require such exemption.” This
provision was not amended by the Food
Quality Protection Act (FQPA). EPA has
established regulations governing such
emergency exemptions in 40 CFR part
166.

III. Emergency Exemption for
Fludioxonil on Pomegranates and
FFDCA Tolerances

Losses due to Botrytis have increased
dramatically over the course of the last
2 years for pomegranate growers and
packers. In the 1999 and 2000 packing
seasons, growers and packers
experienced approximately a 20% loss
of fruit after packing for the fresh market
due to Botrytis mold and had never
experienced such frequency of decay
before. Previously, they had been able to
hold pomegranates for 2 to 3 months,
but now have difficulties storing much
beyond 2 to 3 weeks. EPA has
authorized under FIFRA section 18 the
use of fludioxonil on pomegranates for
control of gray mold (Botrytis cinerea) in
California. After having reviewed the
submission, EPA concurs that
emergency conditions exist for this
State.

As part of its assessment of this
emergency exemption, EPA assessed the
potential risks presented by residues of
fludioxonil in or on pomegranates. In
doing so, EPA considered the safety
standard in FFDCA section 408(b)(2),
and EPA decided that the necessary
tolerance under FFDCA section 408(1)(6)
would be consistent with the safety
standard and with FIFRA section 18.
Consistent with the need to move
quickly on the emergency exemption in
order to address an urgent non-routine
situation and to ensure that the resulting
food is safe and lawful, EPA is issuing
this tolerance without notice and
opportunity for public comment as
provided in section 408(1)(6). Although
this tolerance will expire and is revoked
on June 30, 2003, under FFDCA section
408(1)(5), residues of the pesticide not in
excess of the amounts specified in the
tolerance remaining in or on
pomegranates after that date will not be
unlawful, provided the pesticide is
applied in a manner that was lawful
under FIFRA, and the residues do not

exceed a level that was authorized by
this tolerance at the time of that
application. EPA will take action to
revoke this tolerance earlier if any
experience with, scientific data on, or
other relevant information on this
pesticide indicate that the residues are
not safe.

Because this tolerance is being
approved under emergency conditions,
EPA has not made any decisions about
whether fludioxonil meets EPA’s
registration requirements for use on
pomegranates or whether a permanent
tolerance for this use would be
appropriate. Under these circumstances,
EPA does not believe that this tolerance
serves as a basis for registration of
fludioxonil by a State for special local
needs under FIFRA section 24(c). Nor
does this tolerance serve as the basis for
any State other than California to use
this pesticide on this crop under section
18 of FIFRA without following all
provisions of EPA’s regulations
implementing section 18 as identified in
40 CFR part 166. For additional
information regarding the emergency
exemption for fludioxonil, contact the
Agency’s Registration Division at the
address provided under FOR FURTHER
INFORMATION CONTACT.

IV. Aggregate Risk Assessment and
Determination of Safety

EPA performs a number of analyses to
determine the risks from aggregate
exposure to pesticide residues. For
further discussion of the regulatory
requirements of section 408 and a
complete description of the risk
assessment process, see the final rule on
Bifenthrin Pesticide Tolerances (62 FR
62961, November 26, 1997) (FRL-5754—
7).
Consistent with section 408(b)(2)(D),
EPA has reviewed the available
scientific data and other relevant
information in support of this action.
EPA has sufficient data to assess the
hazards of fludioxonil and to make a
determination on aggregate exposure,
consistent with section 408(b)(2), for a
time-limited tolerance for residues of
fludioxonil in or on pomegranates at 5.0
ppm. EPA’s assessment of the dietary
exposures and risks associated with
establishing the tolerance follows.

A. Toxicological Endpoints

The dose at which no adverse effects
are observed (the NOAEL) from the
toxicology study identified as
appropriate for use in risk assessment is
used to estimate the toxicological
endpoint. However, the lowest dose at
which adverse effects of concern are
identified (the LOAEL) is sometimes

used for risk assessment if no NOAEL
was achieved in the toxicology study
selected. An uncertainty factor (UF) is
applied to reflect uncertainties inherent
in the extrapolation from laboratory
animal data to humans and in the
variations in sensitivity among members
of the human population as well as
other unknowns. An UF of 100 is
routinely used, 10X to account for
interspecies differences and 10X for
intraspecies differences.

For dietary risk assessment (other
than cancer) the Agency uses the UF to
calculate an acute or chronic reference
dose (acute RfD or chronic RfD) where
the RfD is equal to the NOAEL divided
by the appropriate UF (RfD = NOAEL/
UF). Where an additional safety factor is
retained due to concerns unique to the
FQPA, this additional factor is applied
to the RfD by dividing the RfD by such
additional factor. The acute or chronic
Population Adjusted Dose (aPAD or
cPAD) is a modification of the RID to
accommodate this type of FQPA safety
factor.

For non-dietary risk assessments
(other than cancer) the UF is used to
determine the level of concern (LOC).
For example, when 100 is the
appropriate UF (10X to account for
interspecies differences and 10X for
intraspecies differences) the LOC is 100.
To estimate risk, a ratio of the NOAEL
to exposures (margin of exposure (MOE)
= NOAEL/exposure) is calculated and
compared to the LOC.

The linear default risk methodology
(Q*) is the primary method currently
used by the Agency to quantify
carcinogenic risk. The Q* approach
assumes that any amount of exposure
will lead to some degree of cancer risk.
A Q* is calculated and used to estimate
risk which represents a probability of
occurrence of additional cancer cases
(e.g., risk is expressed as 1 x 1076 or one
in a million). Under certain specific
circumstances, MOE calculations will
be used for the carcinogenic risk
assessment. In this non-linear approach,
a “point of departure” is identified
below which carcinogenic effects are
not expected. The point of departure is
typically a NOAEL based on an
endpoint related to cancer effects
though it may be a different value
derived from the dose response curve.
To estimate risk, a ratio of the point of
departure to exposure (MOEcancer = point
of departure/exposures) is calculated. A
summary of the toxicological endpoints
for fludioxonil used for human risk
assessment is shown in the following
Table 1:
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TABLE 1.—SUMMARY OF TOXICOLOGICAL DOSE AND ENDPOINTS FOR FLUDIOXONIL FOR USE IN HUMAN RISK ASSESSMENT

Exposure Scenario

Dose Used in Risk Assess-
ment, UF

FQPA SF and LOC for Risk
Assessment

Study and Toxicological Ef-
fects

Acute dietary (females 13-50 years of age)

NOAEL = 100 mg/kg/day
UF =100
Acute RfD = 1.0 mg/kg/day

FQPA SF = 1X

aPAD = acute RfD + FQPA
SF

= 1.0 mg/kg/day

Developmental toxicity study -
rat Developmental LOAEL
= 1,000 mg/kg/day based
on increased incidence of
fetuses and litters with di-
lated renal pelvis and di-
lated ureter

Chronic dietary (all populations)

NOAEL = 3.3 mg/kg/day

UF =100

Chronic RfD = 0.03 mg/kg/
day

FQPA SF = 1X

cPAD = chronic RfD + FQPA
SF

= 0.03 mg/kg/day

1 Year chronic toxicity study -
dog LOAEL = 35.5 mg/kg/
day based on decreased
weight gain in female dogs

Short-term dermal (1-7 days) (occupational/
residential)

none

No systemic toxicity was seen
at the limit dose (1,000 mg/
kg/day) in the 28—day der-
mal toxicity study in rats.
This risk assessment is not
required.

Endpoint was not selected

Intermediate-term (1 week - several months)
dermal (occupational/residential)

Oral study NOAEL= 64 mg/
kg/day (dermal penetration
= 40%)

LOC for MOE = 100 (Occupa-
tional)

LOC for MOE = 100 (Resi-
dential)

13 Week Oral Feeding Study
- rat Systemic LOAEL =
428 mg/kg/day based on
decreased body weight
gain in both sexes, chronic
nephropathy in males, and
centrilobular hepatocyte hy-
pertrophy in females

Long-term (several months-lifetime) dermal
(occupational/residential)

Oral study NOAEL = 3.3 mg/
kg/day (dermal penetration
= 40%)

LOC for MOE = 100 (Occupa-
tional)

LOC for MOE = 100 (Resi-
dential)

1 Year chronic toxicity study -
dog LOAEL = 35.5 mg/kg/
day based on decreased
weight gain in female dogs

Short-term (1-7 Days) inhalation (occupa-
tional/residential)

NOAEL = 64 mg/kg/day (in-
halation absorption rate =
100%)

LOC for MOE = 100 (Occupa-
tional)

LOC for MOE = 100 (Resi-
dential)

13 Week Oral Feeding Study
- rat Systemic LOAEL =
428 mg/kg/day based on
decreased body weight
gain in both sexes, chronic
nephropathy in males, and
centrilobular hepatocyte hy-
pertrophy in females

Intermediate-term (1 week - several months)
inhalation (occupational/residential)

NOAEL = 64 mg/kg/day (in-
halation absorption rate =
100%)

LOC for MOE = 100 (Occupa-
tional)

LOC for MOE = 100 (Resi-
dential)

13 Week Oral Feeding Study
- rat Systemic LOAEL =
428 mg/kg/day based on
decreased body weight
gain in both sexes, chronic
nephropathy in males, and
centrilobular hepatocyte hy-
pertrophy in females

Long-term (several months-lifetime) inhala-
tion (occupational/residential)

NOAEL = 3.3 mg/kg/day (in-
halation absorption rate =
100%)

LOC for MOE = 100 (Occupa-
tional)

LOC for MOE = 100 (Resi-
dential)

1 Year chronic toxicity study -
dog LOAEL = 35.5 mg/kg/
day based on decreased
weight gain in female dogs

Cancer (oral, dermal, inhalation)

“Group D”- not classifiable as
to human carcinogenicity
via relevant routes of expo-
sure

Not applicable

Acceptable oral rat and
mouse carcinogenicity stud-
ies; evidence of carcino-
genic and mutagenic poten-
tial.

B. Exposure Assessment

1. Dietary exposure from food and
feed uses. Tolerances have been
established (40 CFR 180.516) for the
residues of fludioxonil, in or on a

variety of raw agricultural commodities.
Risk assessments were conducted by
EPA to assess dietary exposures from
fludioxonil in food as follows:

i. Acute exposure. Acute dietary risk
assessments are performed for a food-

use pesticide if a toxicological study has
indicated the possibility of an effect of
concern occurring as a result of a 1 day
or single exposure. The Dietary
Exposure Evaluation Model (DEEMT™M)
analysis evaluated the individual food
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consumption as reported by
respondents in the USDA 1989-1992
nationwide Continuing Surveys of Food
Intake by Individuals (CSFII) and
accumulated exposure to the chemical
for each commodity. The following
assumptions were made for the acute
exposure assessments: For the acute
DEEM™ analysis (version 7.72),
published and proposed tolerances level
residues were used. Default processing
factors and 100% crop treated (CT) were
assumed for all commodities.

ii. Chronic exposure. In conducting
this chronic dietary risk assessment, the
DEEM™ analysis evaluated the
individual food consumption as
reported by respondents in the USDA
1989-1992 nationwide Continuing
Surveys of Food Intake by Individuals
(CSF1I) and accumulated exposure to
the chemical for each commodity. The
following assumptions were made for
the chronic exposure assessments: For
the chronic DEEM™ analysis (version
7.73), published and proposed
tolerances level residues were used.
Default processing factors and 100% CT
were assumed for all commodities.

iii. Cancer. Fludioxonil has been put
in “Group D”’- not classifiable as to
human carcinogenicity via relevant
routes of exposure and therefore this
risk assessment is not required.

2. Dietary exposure from drinking
water. The Agency lacks sufficient
monitoring exposure data to complete a
comprehensive dietary exposure
analysis and risk assessment for
fludioxonil in drinking water. Because
the Agency does not have
comprehensive monitoring data,
drinking water concentration estimates
are made by reliance on simulation or
modeling taking into account data on
the physical characteristics of
fludioxonil.

The Agency uses the Generic
Estimated Environmental Concentration
(GENEEC) or the Pesticide Root Zone/
Exposure Analysis Modeling System
(PRZM/EXAMS) to estimate pesticide
concentrations in surface water and SCI-
GROW, which predicts pesticide
concentrations in ground water. In
general, EPA will use GENEEC (a tier 1
model) before using PRZM/EXAMS (a
tier 2 model) for a screening-level
assessment for surface water. The
GENEEC model is a subset of the PRZM/
EXAMS model that uses a specific high-
end runoff scenario for pesticides.
GENEEC incorporates a farm pond
scenario, while PRZM/EXAMS
incorporate an index reservoir
environment in place of the previous
pond scenario. The PRZM/EXAMS
model includes a percent crop area
factor as an adjustment to account for

the maximum percent crop coverage
within a watershed or drainage basin.

None of these models include
consideration of the impact processing
(mixing, dilution, or treatment) of raw
water for distribution as drinking water
would likely have on the removal of
pesticides from the source water. The
primary use of these models by the
Agency at this stage is to provide a
coarse screen for sorting out pesticides
for which it is highly unlikely that
drinking water concentrations would
ever exceed human health levels of
concern.

Since the models used are considered
to be screening tools in the risk
assessment process, the Agency does
not use estimated environmental
concentrations (EECs) from these
models to quantify drinking water
exposure and risk as a %R{D or %PAD.
Instead drinking water levels of
comparison (DWLOCs) are calculated
and used as a point of comparison
against the model estimates of a
pesticide’s concentration in water.
DWLOG:s are theoretical upper limits on
a pesticide’s concentration in drinking
water in light of total aggregate exposure
to a pesticide in food, and from
residential uses. Since DWLOCs address
total aggregate exposure to fludioxonil
they are further discussed in the
aggregate risk sections below.

Based on the GENEEC and SCI-GROW
models, the EECs of fludioxonil for
acute exposures are estimated to be 46
parts per billion (ppb) for surface water
and 0.35 ppb for ground water. The
EECs for chronic exposures are
estimated to be 11 ppb for surface water
and 0.35 ppb for ground water.

3. From non-dietary exposure. The
term “‘residential exposure” is used in
this document to refer to non-
occupational, non-dietary exposure
(e.g., for lawn and garden pest control,
indoor pest control, termiticides, and
flea and tick control on pets).

Fludioxonil is not currently registered
for residential (outdoor, non-food) uses,
however, the registrant is seeking
registration for the use of fludioxonil by
commercial applicators on residential
lawns. For adults, post-application
exposures may result from dermal
contact with treated turf. For toddlers,
dermal and non-dietary oral post-
application exposures may result from
dermal contact with treated turf as well
as hand-to-mouth transfer of residues
from turfgrass.

4. Cumulative exposure to substances
with a common mechanism of toxicity.
Section 408(b)(2)(D)(v) requires that,
when considering whether to establish,
modify, or revoke a tolerance, the
Agency consider “‘available

information” concerning the cumulative
effects of a particular pesticide’s
residues and ““other substances that
have a common mechanism of toxicity.”

EPA does not have, at this time,
available data to determine whether
fludioxonil has a common mechanism
of toxicity with other substances or how
to include this pesticide in a cumulative
risk assessment. Unlike other pesticides
for which EPA has followed a
cumulative risk approach based on a
common mechanism of toxicity,
fludioxonil does not appear to produce
a toxic metabolite produced by other
substances. For the purposes of this
tolerance action, therefore, EPA has not
assumed that fludioxonil has a common
mechanism of toxicity with other
substances. For information regarding
EPA’s efforts to determine which
chemicals have a common mechanism
of toxicity and to evaluate the
cumulative effects of such chemicals,
see the final rule for Bifenthrin Pesticide
Tolerances (62 FR 62961, November 26,
1997).

C. Safety Factor for Infants and Children

1. Safety factor for infants and
children—i. In general. FFDCA section
408 provides that EPA shall apply an
additional tenfold margin of safety for
infants and children in the case of
threshold effects to account for prenatal
and postnatal toxicity and the
completeness of the data base on
toxicity and exposure unless EPA
determines that a different margin of
safety will be safe for infants and
children. Margins of safety are
incorporated into EPA risk assessments
either directly through use of a margin
of exposure (MOE) analysis or through
using uncertainty (safety) factors in
calculating a dose level that poses no
appreciable risk to humans.

ii. Developmental toxicity studies. In
the rat developmental study, the
maternal (systemic) NOAEL was 100
mg/kg/day, based on reduction in mean
body weight gain in dams during
gestation period at the LOAEL of 1,000
mg/kg/day. The developmental (fetal)
NOAEL was 100 mg/kg/day, based on
increased fetal and litter incidence of
dilated renal pelvis and dilated ureter at
the LOAEL of 1,000 mg/kg/day. In the
rabbit developmental toxicity study, the
maternal (systemic) NOAEL was 10 mg/
kg/day, based on decreased body weight
gains and food efficiency at the LOAEL
of 100 mg/kg/day. The developmental
(pup) NOAEL was 300 mg/kg/day, the
highest dose tested.

iii. Reproductive toxicity study. In the
2—generation reproductive toxicity
study in rats, the parental (systemic)
NOAEL was 22.13 mg/kg/day (males)
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and 24.24 mg/kg/day (females), based
on clinical signs and decreased body
weight, body weight gain and food
consumption at the LOAEL of 221.6 mg/
kg/day (males) and 249.7 mg/kg/day
(females). The reproductive/
developmental (pup) NOAEL was 22.13
mg/kg/day (males) and 24.24 mg/kg/day
(females), based on reduced pup
weights at the LOAEL of 221.6 mg/kg/
day (males) and 249.7 mg/kg/day
(females).

iv. Prenatal and postnatal sensitivity.
The toxicological data base for
evaluating prenatal and postnatal
toxicity for fludioxonil is complete with
respect to current data requirements.
There are no prenatal or postnatal
toxicity concerns for infants and
children, based on the results of the rat
and rabbit developmental toxicity
studies and the 2—generation rat
reproductive toxicity study.

v. Conclusion. EPA concludes that
reliable data support the removal of the
additional uncertainty factor; the
standard hundred-fold uncertainty
factor is adequate to protect the safety
of infants and children.

D. Aggregate Risks and Determination of
Safety

To estimate total aggregate exposure
to a pesticide from food, drinking water,
and residential uses, the Agency
calculates DWLOCs which are used as a
point of comparison against the model
estimates of a pesticide’s concentration
in water (EECs). DWLOC values are not
regulatory standards for drinking water.

DWLOGC:s are theoretical upper limits on
a pesticide’s concentration in drinking
water in light of total aggregate exposure
to a pesticide in food and residential
uses. In calculating a DWLOC, the
Agency determines how much of the
acceptable exposure (i.e., the PAD) is
available for exposure through drinking
water e.g., allowable chronic water
exposure (mg/kg/day) = cPAD - (average
food + chronic non-dietary, non-
occupational exposure). This allowable
exposure through drinking water is used
to calculate a DWLOC.

A DWLOC will vary depending on the
toxic endpoint, drinking water
consumption, and body weights. Default
body weights and consumption values
as used by the USEPA Office of Water
are used to calculate DWLOGCs: 2L/70 kg
(adult male), 2L/60 kg (adult female),
and 1L/10 kg (child). Default body
weights and drinking water
consumption values vary on an
individual basis. This variation will be
taken into account in more refined
screening-level and quantitative
drinking water exposure assessments.
Different populations will have different
DWLOCs. Generally, a DWLOC is
calculated for each type of risk
assessment used: acute, short-term,
intermediate-term, chronic, and cancer.

When EECs for surface water and
ground water are less than the
calculated DWLOCs, OPP concludes
with reasonable certainty that exposures
to fludioxonil in drinking water (when
considered along with other sources of
exposure for which OPP has reliable

data) would not result in unacceptable
levels of aggregate human health risk at
this time. Because OPP considers the
aggregate risk resulting from multiple
exposure pathways associated with a
pesticide’s uses, levels of comparison in
drinking water may vary as those uses
change. If new uses are added in the
future, OPP will reassess the potential
impacts of fludioxonil on drinking
water as a part of the aggregate risk
assessment process.

1. Acute risk. Because the acute
endpoint applies to one population
subgroup, females (13—-50 years old), the
acute risk assessment was conducted
only for this group. An acute dose and
endpoint were not selected for the U.S.
population (including infants and
children) because there were no effects
of concern observed in oral toxicology
studies, including maternal toxicity in
the developmental toxicity studies in
rats and rabbits, that are attributable to
a single exposure (dose).

Using the exposure assumptions
discussed in this unit for acute
exposure, the acute dietary exposure
from food to fludioxonil will occupy
0.7% of the aPAD for females (13—-50
years old). In addition, despite the
potential for acute dietary exposure to
fludioxonil in drinking water, after
calculating DWLOCs and comparing
them to conservative model estimated
environmental concentrations of
fludioxonil in surface and ground water,
EPA does not expect the aggregate
exposure to exceed 100% of the aPAD,
as shown in the following Table 2:

TABLE 2.—AGGREGATE RISK ASSESSMENT FOR ACUTE EXPOSURE TO FLUDIOXONIL

Surface Ground Acute
Population Subgroup aPAkDg)(mg/ (VE’F%EQ)D Water EEC | Water EEC DWLOC
(ppb) (ppb) (ppb)
Females (13-50 years old) 1.0 0.7 46 0.35 30,000

2. Chronic risk. Using the exposure
assumptions described in this unit for
chronic exposure, EPA has concluded
that exposure to fludioxonil from food
will utilize 5.5% of the cPAD for the
U.S. population, 22% of the cPAD for
all infants <1 year old) and 14% of the

cPAD for children 1 to 6 years old.
Based on the use pattern, chronic
residential exposure to residues of
fludioxonil is not expected. In addition,
despite the potential for chronic dietary
exposure to fludioxonil in drinking
water, after calculating DWLOCs and

comparing them to conservative model
of EECs fludioxonil in surface and
ground water, EPA does not expect the
aggregate exposure to exceed 100% of
the cPAD, as shown in the following
Table 3:

TABLE 3.—AGGREGATE RISK ASSESSMENT FOR CHRONIC (NON-CANCER) EXPOSURE TO FLUDIOXONIL

Population Subgroup C'T(’g% ;;/g/ ?F%%ﬁ? Wi?en;alggc Wgtrgrulggc lg\r/]vrl(_)gé
(ppb) (ppb) (ppb)
U.S. population 0.03 55 11 0.35 990
All infants (<1 year old) 0.03 22 11 0.35 230
Children (1 to 6 years old) 0.03 14 11 0.35 260
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TABLE 3.—AGGREGATE RISK ASSESSMENT FOR CHRONIC (NON-CANCER) EXPOSURE TO FLUDIOXONIL—Continued

Population Subgroup CF@%;‘/Q’ "/z’F%F(’)ﬁ)D Water E2C | waterBec | DWLOG
(ppb) (ppb) (ppb)
Children (7 to 12 years old) 0.03 8.2 11 0.35 280
Females (13-50 years old) 0.03 3.8 11 0.35 870
Males (13-19 years old) 0.03 3.2 11 0.35 1,000
Males (20+ years old) 0.03 3.5 11 0.35 1,000
Seniors (55+ years old) 0.03 5.1 11 0.35 1,000

3. Short-term risk. Short-term
aggregate exposure takes into account
residential exposure plus chronic
exposure to food and water (considered
to be a background exposure level).

Fludioxonil is not currently registered
for residential (outdoor, non-food) uses,
however, the registrant is seeking
registration for the use of fludioxonil by
commercial applicators on residential
lawns. For adults, post-application
exposures may result from dermal
contact with treated turf. For toddlers,
dermal and non-dietary oral post-
application exposures may result from

dermal contact with treated turf as well
as hand-to-mouth transfer of residues
from turfgrass.

For the U.S. population and all
infants (<1 year old) population
subgroups, the total food and residential
short-term aggregate MOEs are 1,900
and 995, respectively. As these values
are greater than 100, the short-term food
and residential aggregate risks for the
U.S. population and all infants (<1 year
old) population subgroups are below the
Agency’s level of concern. Because the
all infants (<1 year old) population
subgroup has the highest exposure to

fludioxonil residues from dietary
sources, including all infants (<1 year
old) is adequately protective of the
children 1-6 and 7-12 years old
population subgroups.

In addition, short-term DWLOCs were
calculated and compared to the EECs for
chronic exposure of fludioxonil in
ground water and surface water. After
calculating DWLOCs and comparing
them to the EECs for surface and ground
water, EPA does not expect short-term
aggregate exposure to exceed the
Agency’s level of concern, as shown in
the following Table 4:

TABLE 4.—AGGREGATE RISK ASSESSMENT FOR SHORT-TERM EXPOSURE TO FLUDIOXONIL

Aggregate Aggregate Surface Ground Short-Term
Population Subgroup ’X'ORE (Food Level of Water EEC | Water EEC DWLOC
esiden- Concern (ppb) (ppb) (ppb)
tial) (LOC) PP PP PP
U.S. population 1,900 100 11 0.35 21,000
All infants (<1 year old) 995 100 11 0.35 5,800

4. Intermediate-term risk.
Intermediate-term aggregate exposure
takes into account non-dietary, non-
occupational exposure plus chronic
exposure to food and water (considered
to be a background exposure level).

Though residential exposure could
occur with the use of fludioxonil, no
residential exposure scenarios for
fludioxonil are expected to have
intermediate-term durations. Therefore,
an intermediate-term aggregate risk
assessment is not required.

5. Aggregate cancer risk for U.S.
population. Fludioxonil has been put in
“Group D”- not classifiable as to human
carcinogenicity via relevant routes of
exposure and therefore this risk
assessment is not required.

6. Determination of safety. Based on
these risk assessments, EPA concludes
that there is a reasonable certainty that
no harm will result to the general
population, and to infants and children
from aggregate exposure to fludioxonil
residues.

V. Other Considerations
A. Analytical Enforcement Methodology

Adequate enforcement methodology
(example - gas chromotography) is
available to enforce the tolerance
expression. The method may be
requested from: Calvin Furlow, PRRIB,
IRSD (7502C), Office of Pesticide
Programs, Environmental Protection
Agency, 1200 Pennsylvania Ave., NW,
Washington, DC 20460; telephone
number: (703) 305-5229; e-mail address:
furlow.calvin@epa.gov.

B. International Residue Limits

There are no CODEX, Canadian, or
Mexican Maximum Residue Limits
(MRLs) for fludioxonil on pomegranates.

VI. Conclusion

Therefore, the tolerance is established
for residues of fludioxonil, (4-(2,2-
difluoro-1,3-benzodioxol-4-yl)-1H-
pyrrole-3-carbonitrile), in or on
pomegranates at 5.0 ppm.

VII. Objections and Hearing Requests

Under section 408(g) of the FFDCA, as
amended by the FQPA, any person may
file an objection to any aspect of this
regulation and may also request a
hearing on those objections. The EPA
procedural regulations which govern the
submission of objections and requests
for hearings appear in 40 CFR part 178.
Although the procedures in those
regulations require some modification to
reflect the amendments made to the
FFDCA by the FQPA of 1996, EPA will
continue to use those procedures, with
appropriate adjustments, until the
necessary modifications can be made.
The new section 408(g) provides
essentially the same process for persons
to “object” to a regulation for an
exemption from the requirement of a
tolerance issued by EPA under new
section 408(d), as was provided in the
old FFDCA sections 408 and 409.
However, the period for filing objections
is now 60 days, rather than 30 days.



Federal Register/Vol. 66, No. 177/ Wednesday, September 12, 2001/Rules and Regulations

47409

A. What Do I Need to Do to File an
Objection or Request a Hearing?

You must file your objection or
request a hearing on this regulation in
accordance with the instructions
provided in this unit and in 40 CFR part
178. To ensure proper receipt by EPA,
you must identify docket control
number OPP-301161 in the subject line
on the first page of your submission. All
requests must be in writing, and must be
mailed or delivered to the Hearing Clerk
on or before November 13, 2001.

1. Filing the request. Your objection
must specify the specific provisions in
the regulation that you object to, and the
grounds for the objections (40 CFR
178.25). If a hearing is requested, the
objections must include a statement of
the factual issues(s) on which a hearing
is requested, the requestor’s contentions
on such issues, and a summary of any
evidence relied upon by the objector (40
CFR 178.27). Information submitted in
connection with an objection or hearing
request may be claimed confidential by
marking any part or all of that
information as CBI. Information so
marked will not be disclosed except in
accordance with procedures set forth in
40 CFR part 2. A copy of the
information that does not contain CBI
must be submitted for inclusion in the
public record. Information not marked
confidential may be disclosed publicly
by EPA without prior notice.

Mail your written request to: Office of
the Hearing Clerk (1900), Environmental
Protection Agency, 1200 Pennsylvania
Ave., NW., Washington, DC 20460. You
may also deliver your request to the
Office of the Hearing Clerk in Rm. C400,
Waterside Mall, 401 M St., SW.,
Washington, DC 20460. The Office of
the Hearing Clerk is open from 8 a.m.
to 4 p.m., Monday through Friday,
excluding legal holidays. The telephone
number for the Office of the Hearing
Clerk is (202) 260-4865.

2. Tolerance fee payment. If you file
an objection or request a hearing, you
must also pay the fee prescribed by 40
CFR 180.33(i) or request a waiver of that
fee pursuant to 40 CFR 180.33(m). You
must mail the fee to: EPA Headquarters
Accounting Operations Branch, Office
of Pesticide Programs, P.O. Box
360277M, Pittsburgh, PA 15251. Please
identify the fee submission by labeling
it “Tolerance Petition Fees.”

EPA is authorized to waive any fee
requirement ‘“when in the judgement of
the Administrator such a waiver or
refund is equitable and not contrary to
the purpose of this subsection.” For
additional information regarding the
waiver of these fees, you may contact
James Tompkins by phone at (703) 305—

5697, by e-mail at
tompkins.jim@epa.gov, or by mailing a
request for information to Mr. Tompkins
at Registration Division (7505C), Office
of Pesticide Programs, Environmental
Protection Agency, 1200 Pennsylvania
Ave., NW., Washington, DC 20460.

If you would like to request a waiver
of the tolerance objection fees, you must
mail your request for such a waiver to:
James Hollins, Information Resources
and Services Division (7502C), Office of
Pesticide Programs, Environmental
Protection Agency, 1200 Pennsylvania
Ave., NW., Washington, DC 20460.

3.Copies for the Docket. In addition to
filing an objection or hearing request
with the Hearing Clerk as described in
Unit VILA., you should also send a copy
of your request to the PIRIB for its
inclusion in the official record that is
described in Unit I.B.2. Mail your
copies, identified by the docket control
number OPP-301161, to: Public
Information and Records Integrity
Branch, Information Resources and
Services Division (7502C), Office of
Pesticide Programs, Environmental
Protection Agency, 1200 Pennsylvania
Ave., NW., Washington, DC 20460. In
person or by courier, bring a copy to the
location of the PIRIB described in Unit
1.B.2. You may also send an electronic
copy of your request via e-mail to: opp-
docket@epa.gov. Please use an ASCII
file format and avoid the use of special
characters and any form of encryption.
Copies of electronic objections and
hearing requests will also be accepted
on disks in WordPerfect 6.1/8.0 or
ASCII file format. Do not include any
CBI in your electronic copy. You may
also submit an electronic copy of your
request at many Federal Depository
Libraries.

B. When Will the Agency Grant a
Request for a Hearing?

A request for a hearing will be granted
if the Administrator determines that the
material submitted shows the following:
There is a genuine and substantial issue
of fact; there is a reasonable possibility
that available evidence identified by the
requestor would, if established resolve
one or more of such issues in favor of
the requestor, taking into account
uncontested claims or facts to the
contrary; and resolution of the factual
issues(s) in the manner sought by the
requestor would be adequate to justify
the action requested (40 CFR 178.32).

VIII. Regulatory Assessment
Requirements

This final rule establishes a time-
limited tolerance under FFDCA section
408. The Office of Management and
Budget (OMB) has exempted these types

of actions from review under Executive
Order 12866, entitled Regulatory
Planning and Review (58 FR 51735,
October 4, 1993). This final rule does
not contain any information collections
subject to OMB approval under the
Paperwork Reduction Act (PRA), 44
U.S.C. 3501 et seq., or impose any
enforceable duty or contain any
unfunded mandate as described under
Title II of the Unfunded Mandates
Reform Act of 1995 (UMRA) (Public
Law 104—4). Nor does it require any
special considerations under Executive
Order 12898, entitled Federal Actions to
Address Environmental Justice in
Minority Populations and Low-Income
Populations (59 FR 7629, February 16,
1994); or OMB review or any Agency
action under Executive Order 13045,
entitled Protection of Children from
Environmental Health Risks and Safety
Risks (62 FR 19885, April 23, 1997).
This action does not involve any
technical standards that would require
Agency consideration of voluntary
consensus standards pursuant to section
12(d) of the National Technology
Transfer and Advancement Act of 1995
(NTTAA), Public Law 104—113, section
12(d) (15 U.S.C. 272 note). Since
tolerances and exemptions that are
established on the basis of a FIFRA
section 18 exemption under FFDCA
section 408, such as the [tolerance/
exemption] in this final rule, do not
require the issuance of a proposed rule,
the requirements of the Regulatory
Flexibility Act (RFA) (5 U.S.C. 601 et
seq.) do not apply. In addition, the
Agency has determined that this action
will not have a substantial direct effect
on States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132, entitled
Federalism (64 FR 43255, August 10,
1999). Executive Order 13132 requires
EPA to develop an accountable process
to ensure ‘“‘meaningful and timely input
by State and local officials in the
development of regulatory policies that
have federalism implications.” “Policies
that have federalism implications” is
defined in the Executive Order to
include regulations that have
“substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.” This final rule
directly regulates growers, food
processors, food handlers and food
retailers, not States. This action does not
alter the relationships or distribution of
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power and responsibilities established
by Congress in the preemption
provisions of FFDCA section 408(n)(4).
For these same reasons, the Agency
has determined that this rule does not
have any “‘tribal implications” as
described in Executive Order 13175,
entitled Consultation and Coordination
with Indian Tribal Governments (65 FR
67249, November 6, 2000). Executive
Order 13175, requires EPA to develop
an accountable process to ensure
“meaningful and timely input by tribal
officials in the development of
regulatory policies that have tribal
implications.” “Policies that have tribal
implications” is defined in the
Executive Order to include regulations
that have ““substantial direct effects on
one or more Indian tribes, on the
relationship between the Federal
government and the Indian tribes, or on
the distribution of power and
responsibilities between the Federal
government and Indian tribes.” This
rule will not have substantial direct
effects on tribal governments, on the
relationship between the Federal
government and Indian tribes, or on the
distribution of power and
responsibilities between the Federal

government and Indian tribes, as
specified in Executive Order 13175.
Thus, Executive Order 13175 does not
apply to this rule.”

Because this rule has been exempted
from review under Executive Order
12866 due to its lack of significance,
this rule is not subject to Executive
Order 13211, Actions Concerning
Regulations That Significantly Affect
Energy Supply, Distribution, or Use (66
FR 28355, May 22, 2001).

IX. Submission to Congress and the
Comptroller General

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this rule and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of this final
rule in the Federal Register. This final

rule is not a “major rule” as defined by
5 U.S.C. 804(2).

List of Subjects in 40 CFR Part 180

Environmental protection,
Administrative practice and procedure,
Agricultural commodities, Pesticides
and pests, Reporting and recordkeeping
requirements.

Dated: August 14, 2001.

Peter Caulkins, Acting
Director, Registration Division, Office of
Pesticide Programs.

Therefore, 40 CFR chapter I is
amended as follows:

PART 180—[AMENDED]

1. The authority citation for part 180
continues to read as follows:

Authority: 21 U.S.C. 321(q), 346(a) and
371.

2. Section 180.516 is amended by
alphabetically adding the following
commodity to the table in paragraph (b)
to read as follows:

§180.516 Fludioxonil; tolerances for
residues.
* * * * *

(b) * * *

Expiration/revoca-

Commodity Parts per million tion date
* * * * *
Pomegranate 5.0 6/30/03
* * * * *
* * * * *

[FR Doc. 01-22524 Filed 9-11-01; 8:45 am)]
BILLING CODE 6560-50-S

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Centers for Medicare & Medicaid
Services

42 CFR Part 422
[CMS—-1160-F]
RIN 0938-AK41

Medicare Program; Requirements for
the Recredentialing of
Medicare+Choice Organization
Providers

AGENCY: Centers for Medicare &
Medicaid Services (CMS), HHS.

ACTION: Final rule.

SUMMARY: This final rule changes the
requirement for recredentialing
providers who are physicians or other
health care professionals for

Medicare+Choice Organizations
(M+COs) from at least every 2 years to
at least every 3 years. This change is
consistent with managed care industry
recognized standards of practice and
quality, and with standards already
adopted by nationally recognized
private quality assurance accrediting
organizations. This change simplifies
administrative requirements by
retaining consistency with the private
accrediting processes. This rule benefits
M+COs and providers within the
M+COs who must be recredentialed,
while continuing to address quality
issues of Medicare beneficiaries.
DATES: The effective date of this rule is
October 12, 2001.

FOR FURTHER INFORMATION CONTACT:
Siera Gollan, (410) 786—6664.

SUPPLEMENTARY INFORMATION:
I. Background

Sections 1851 through 1859 of the
Social Security Act (the Act) established
Part C of the Medicare program, known
as the “Medicare+Choice (M+C)
Program.” On June 26, 1998, we

published a comprehensive interim
final rule (63 FR 34968) in the Federal
Register to implement the M+C
Program. That interim final rule set
forth the M+C regulations in 42 CFR
Part 422—Medicare+Choice Program.
We published a subsequent final rule
with comment period in the Federal
Register on June 29, 2000 (65 FR 40170).

When these rules were promulgated,
we established a 2-year recredentialing
cycle consistent with standards adopted
by nationally recognized private quality
assurance accrediting organizations.
Under § 422.204(b)(2)(ii),
Medicare+Choice Organizations
(M+COs) are required to recredential
providers who are physicians or other
health care professionals (including
members of physicians groups) at least
every 2 years. The recredentialing
updates information obtained during
initial credentialing, considers
performance indicators such as those
collected through quality assurance
programs, utilization management
systems, handling of grievances and
appeals, enrollment satisfaction surveys,
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and other plan activities, and includes
an attestation of the correctness and
completeness of the new information.

Since the promulgation of these M+C
rules, however, the nationally
recognized private quality assurance
accrediting organizations’ standards for
recredentialing have changed to a 3-year
cycle. Therefore, our regulations are no
longer consistent with standards
adopted by these organizations. We
believe that the change in the standards
for recredentialing from a 2-year cycle to
a 3-year cycle is appropriate because it
lessens the administrative burdens on
M+COs and their providers without
negatively affecting Medicare
beneficiaries or the Medicare program.

On December 27, 2000, we published
a proposed rule in the Federal Register
(65 FR 81813) proposing to change the
requirement for the recredentialing of
providers who are physicians or other
health care professionals for M+COs in
§422.204(b)(2)(ii) from at least a 2-year
cycle to at least a 3-year cycle. The
proposed change to the regulation still
allowed for M+COs to recredential their
providers on a 2-year cycle if they
wished to do so.

II. Analysis of, and Responses to, Public
Comments on the Proposed Rule

We received 8 timely comments in
response to the December 27, 2000
proposed rule. The majority of the
comments were from health plans and
credentials verification organizations.
We reviewed each commenter’s letter
and grouped like or related comments.
Some comments were identical,
indicating that the commenters had
submitted form letters. The comments
and our responses are summarized
below.

A. Change the Recredentialing
Requirement From at Least Every 2
Years to at Least Every 3 Years

Comment: The majority of
commenters expressed their support of
changing the recredentialing cycle for
M+COs from at least every 2 years to at
least every 3 years. They stated that the
change will decrease administrative
costs and result in consistency with
private accrediting organizations, while
at the same time maintaining the level
of quality necessary to adequately
protect Medicare beneficiaries.

Response: We appreciate the support
of these commenters. This change will
make our regulations consistent with
the recredentialing standards adopted
by nationally recognized private quality
assurance accrediting organizations. We
agree that it will lessen the
administrative burdens on M+COs and
their providers without negatively

affecting Medicare beneficiaries or the
Medicare program.

Comment: One commenter pointed
out that the proposed rule modified
§422.204(b)(2)(ii) by omitting several
words in the explanation of the purpose
of recredentialing. The commenter
agreed with the move from at least every
2 years to at least every 3 years, but
suggested that the final rule otherwise
retain the existing regulatory language.

Response: Our purpose for making
minor editorial changes to the language
was not to change the intent of the rule,
but to make the language clearer. The
recredentialing process does the
following:

» Updates information obtained
during initial credentialing.

» Considers performance indicators
such as those collected through quality
assurance programs, utilization
management systems, handling of
grievances and appeals, enrollee
satisfaction surveys, and other plan
activities.

* Includes an attestation of the
correctness and completeness of the
new information.

We understand the commenter’s
concern with the regulations text in the
proposed rule and we have changed the
text in this final rule to more accurately
distinguish between the three
components of recredentialing above.

Comment: Several commenters,
representing credentials verification
organizations (CVOs), expressed
concern about moving from a 2-year to
a 3-year recredentialing cycle. These
commenters cited risk management
issues, such as protecting their patients
from harm, on the part of the M+COs.

These commenters also stated that
timely and thorough recredentialing
practices ensure quality health care,
while reducing the risk to health plans
and reducing the probability of medical
errors and substandard care. They stated
that there is no definitive research
showing that moving to a 3-year cycle
is in the best interest of the public
(pointing out that of the 32 states that
require recredentialing, 12 require
recredentialing every 2 years while only
eight require it every 3 years), and they
believe that most M+COs will choose to
implement the 3-year recredentialing
cycle, even though we allow them to
accept a more stringent standard.

Response: The M+CO must assess any
possible risks, including risk
management issues, of implementing
any standards in their own
organizations. Since the regulation still
allows for more frequent recredentialing
of providers, it is the decision of the
M+CO whether to implement the 3-year
recredentialing cycle. We believe that,

as a national policy, risk management
will not be negatively effected by a 3-
year recredentialing cycle.

We agree that timely and thorough
recredentialing is necessary to ensure
quality health care, reduce risk to health
plans and members, and reduce the
probability of medical errors and
substandard care. However, we agree
with the nationally recognized private
quality assurance accrediting
organizations who have determined that
these factors are not compromised by
moving from a 2-year recredentialing
cycle to a 3-year recredentialing cycle.
If a State law requires a more stringent
recredentialing cycle for M+CO
providers, the State law supercedes our
3-year requirement.

B. Miscellaneous Comments

Comment: Several commenters
expressed the need for a form of interim
monitoring of providers credentials
including licensure, querying the
National Practitioner Data Bank (NPDB),
and sanction activity.

Response: We currently require
interim monitoring in several ways. We
require that all M+CO’s monitor the
Medicare and Medicaid sanction list
published by the Office of the Inspector
General as frequently as that list is
published (monthly). We also require
resolution and documentation of any
member complaint or grievance. The
M+CO is also prohibited from
contracting with providers who opt out
of Medicare. In addition to accessing the
NPDB, M+COs are encouraged to query
the Healthcare Integrity and Protection
Data Bank (HIPDB). M+COs are also
permitted to establish their own interim
monitoring procedures, in order to
ensure that unqualified providers are
not providing care to Medicare
beneficiaries.

Comment: One commenter suggested
that we try to simplify and standardize
credentialing requirements. The
commenter suggested establishing a
centralized credentialing provider
databank and ‘““perpetual” verifications,
outside of the NPDB.

Response: Although this request is
outside the scope of this regulation, we,
in conjunction with other organizations,
are in the process of exploring the
possibility of having a centralized data
bank for provider credentials.

Comment: One commenter suggested
that we align our credentialing
standards with those of the National
Committee for Quality Assurance
(NCQA). This commenter believes that a
meaningful reduction in administrative
burden is dependent upon
comprehensive standardization. This
commenter also believed that aligning
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standards with the NCQA standards
would not compromise the rigorous
standards currently required through
the Quality Improvement System for
Managed Care standards. Another
commenter suggested that we accept a
form of provisional credentialing to
remain consistent with NCQA.
Response: Although this request is not
directly related to this regulation, we are
currently re-examining all of our
standards related to provider
credentialing. We are assessing
standards that are implemented by
private accrediting organizations and
evaluating the applicability of those
standards to the Medicare program.

III. Provisions of This Final Regulation

This final rule incorporates the 3-year
recredentialing cycle of the proposed
rule. As discussed in section II of this
preamble, we believe the requirement of
a 3-year recredentialing cycle for
providers who are physicians or other
health care professionals for M+COs is
consistent with industry standards and
continues to ensure high quality care for
Medicare beneficiaries.

We have made a minor editorial
change to the language describing what
recredentialing includes, but have not
changed the substance or the intent of
this language from the current
regulation or the proposed rule.

1V. Collection of Information
Requirements

Under the Paperwork Reduction Act
of 1995, we are required to provide 60-
day notice in the Federal Register and
solicit public comment before a
collection of information requirement is
submitted to the Office of Management
and Budget (OMB) for review and
approval. In order to fairly evaluate
whether an information collection
should be approved by OMB, section
3506(c)(2)(A) of the Paperwork
Reduction Act of 1995 requires that we
solicit comment on the following issues:

* The need for the information
collection and its usefulness in carrying
out the proper functions of our agency.

» The accuracy of our estimate of the
information collection burden.

» The quality, utility, and clarity of
the information to be collected.

» Recommendations to minimize the
information collection burden on the
affected public, including automated
collection techniques.

We are soliciting public comment on
each of these issues for the following
sections of this document that contain
information collection requirements:

Section 422.204 (Provider selection
and credentialing) requires
recredentialing at least every 3 years

that updates information obtained

during initial credentialing, considers

performance indicators such as those
collected through quality assurance
programs, utilization management
systems, handling of grievances and
appeals, enrollee satisfaction surveys,
and other plan activities, and includes
an attestation of the correctness and
completeness of the new information.

While the criteria and timing of the

recredentialing process is currently

approved under OMB control number

0938-0753, the general recredentialing

criteria of every 2 years is being revised

to every 3 years.

If you comment on the information
collection and recordkeeping
requirements, please mail copies
directly to the following:

Centers for Medicare & Medicaid
Services, Office of Information
Services, Information Technology
Investment Management Group, Attn.:
John Burke, Room N2-14-26, 7500
Security Boulevard, Baltimore, MD
21244-1850.

Office of Information and Regulatory
Affairs, Office of Management and
Budget, Room 10235, New Executive
Office Building, Washington, DC
20503, Attn: Allison Herron Eydt,
CMS Desk Officer.

V. Regulatory Impact Statement

A. Overall Impact

We have examined the impacts of this
rule as required by Executive Order
12866 (September 1993, Regulatory
Planning and Review) and the
Regulatory Flexibility Act (RFA)
(September 19, 1980 Public Law 96—
354). Executive Order 12866 directs
agencies to assess all costs and benefits
of available regulatory alternatives and,
if regulation is necessary, to select
regulatory approaches that maximize
net benefits (including potential
economic, environmental, public health
and safety effects, distributive impacts,
and equity). A regulatory impact
analysis (RIA) must be prepared for
major rules with economically
significant effects ($110 million or more
in any 1 year). This rule is not a major
rule, as there are no additional costs to
implement the one change that results
from this final rule. Since the rule
changes the recredentialing requirement
from a 2-year to a 3-year cycle, it
decreases administrative costs for the
health plan and the providers within the
health plan.

The RFA requires agencies to analyze
options for regulatory relief of small
businesses. For purposes of the RFA,
small entities include small businesses,
nonprofit organizations, and

government agencies. Most hospitals
(and most other providers and
suppliers) are small entities, either by
nonprofit status or by having revenues
of $5 million to $25 million or less
annually (see 66 FR 69432). For
purposes of the RFA, some M+COs are
considered to be small entities.
Individuals and States are not included
in the definition of a small entity.

In addition, section 1102(b) of the
Social Security Act requires us to
prepare a regulatory impact analysis if
a rule may have a significant impact on
the operations of a substantial number
of small rural hospitals. This analysis
must conform to the provisions of
section 603 of the RFA. For purposes of
section 1102(b) of the Act, we define a
small rural hospital as a hospital that is
located outside of a Metropolitan
Statistical Area and has fewer than 50
beds.

Section 202 of the Unfunded
Mandates Reform Act of 1995 also
requires that agencies assess anticipated
costs and benefits before issuing any
rule that may result in an expenditure
in any 1 year by State, local, or tribal
governments, in the aggregate, or by the
private sector, of $100 million. This rule
will not have an effect on State, local,
or tribal governments, nor will the rule
meet the $100 million threshold.

Executive Order 13132 establishes
certain requirements that an agency
must meet when it promulgates a
proposed rule (and subsequent final
rule) that imposes substantial direct
requirement costs on State and local
governments, preempts State law, or
otherwise has Federalism implications.
This rule does not impose any direct
requirement costs on State or local
governments.

B. Anticipated Effects
1. Effects on M+COs

The effect on M+COs will be to lessen
the mandated recredentialing
requirements to at least once every 3
years rather than the current
requirement of at least once every 2
years. If the rule is not promulgated,
Medicare M+COs would be required to
recredential on a schedule that is
different and more demanding for
Medicare contractors than private
contractors, adding an administrative
complexity and cost without benefit.
M+COs can maintain recredentialing
more often at their option; this change
simply addresses consistency with
standards of private accreditation
agencies.
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2. Effects on Other Providers

Effects on other providers are limited,
except that providers in M+COs will not
be required to provide credentialing
material at a greater frequency than they
are required to provide it by the private
accreditation agencies and the M+COs’
individual corporate requirements.

3. Effects on the Medicare and Medicaid
Programs

This rule makes no change to the
Medicaid program. The rule simplifies
the recredentialing mandated cycle for
consistency with the private
accreditation processes for Medicare
M+CQOs. If the rule is not promulgated,
a cycle inconsistent with the private
accreditation organizations will require
private accreditation organizations to
change their cycle in order to be deemed
for Medicare and require M+COs and
their providers to undergo an additional
administrative cost and process without
identified benefit to Medicare
beneficiaries or the Medicare program.

C. Alternatives Considered

The only other alternative would be to
leave the regulation unchanged. To meet
our goal to be consistent, when
appropriate, with the standards of the
private accreditation organizations, we
decided that the change is necessary.

D. Conclusion

For these reasons, we are not
preparing analyses for either the RFA or
section 1102(b) of the Act because we
have determined, and we certify, that
this rule does not have a significant
economic impact on a substantial
number of small entities, or a significant
impact on the operations of a substantial
number of small rural hospitals.

In accordance with the provisions of
Executive Order 12866, this regulation
was reviewed by the Office of
Management and Budget.

List of Subjects Affected in 42 CFR Part
422

Administrative practice and
procedure, Health facilities, Health
maintenance organizations (HMO),
Medicare+Choice, Penalties, Privacy,
Provider-sponsored organizations (PSO),
Reporting and recordkeeping
requirements.

For the reasons set forth in the
preamble, 42 CFR chapter IV is
amended as follows:

PART 422—MEDICARE+CHOICE
PROGRAM

1. The authority citation for part 422
is revised to read as follows:

Authority: Secs. 1102 and 1871 of the
Social Security Act (42 U.S.C. 1302 and
1395hh).

2. Revise §422.204(b)(2)(ii) to read as
follows:

§422.204 Provider selection and
credentialing.
* * * * *

(b) * * %

(2) * % %

(ii) Recredentialing at least every 3
years that updates information obtained
during initial credentialing, considers
performance indicators such as those
collected through quality assurance
programs, utilization management
systems, handling of grievances and
appeals, enrollee satisfaction surveys,
and other plan activities, and that
includes an attestation of the
correctness and completeness of the
new information; and
* * * * *

Authority: Secs. 1102, 1851 through 1857,

1859, and 1871 of the Social Security Act (42
U.S.C. 1302, 1395w—21 through 1395w-27,
and 1395hh).
(Catalog of Federal Domestic Assistance
Program No. 93.773, Medicare—
Hospital Insurance; and Program No.
93.774, Medicare—Supplementary
Medical Insurance Program)

Dated: September 7, 2001.

Thomas A. Scully,

Administrator, Centers for Medicare &
Medicaid Services.

Dated: September 7, 2001.
Tommy G. Thompson,
Secretary.
[FR Doc. 01-22915 Filed 9-11-01; 8:45 am]
BILLING CODE 4120-01-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73

[DA 01-2055; MM Docket No. 01-89; RM—
10094]

Television Broadcasting Services;
Decatur, Plano, TX.

AGENCY: Federal Communications
Commission.

ACTION: Final rule, dismissal.

SUMMARY: The Commission dismisses a
petition for rule making filed by Word
of God Fellowship, Inc. (“petitioner”),
requesting the reallotment of Television
Channel 29 from Decatur to Plano,
Texas as the community’s first local
transmission service. Petitioner filed no
comments in response to the Notice of
Proposed Rulemaking.

FOR FURTHER INFORMATION CONTACT:
Victoria M. McCauley, Mass Media
Bureau, (202) 418-2180.
SUPPLEMENTARY INFORMATION: This is a
synopsis of the Commission’s Report
and Order, MM Docket No. 01-89
adopted August 22, 2001 and released
August 31, 2001. The full text of this
Commission decision is available for
inspection and copying during normal
business hours in the FCC Reference
Information Center (Room CY-A257),
445 12th Street, SW., Washington, DC.
The complete text of this decision may
also be purchased from the
Commission’s copy contractor,
International Transcription Service,
Inc., (202) 857-3800, 1231 20th Street,
NW., Washington, DC 20036.

Federal Communications Commission.

John A. Karousos,

Chief, Allocations Branch, Policy and Rules
Division, Mass Media Bureau.

[FR Doc. 01-22834 Filed 9-11-01; 8:45 am]
BILLING CODE 6712-01-U

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 648

[Docket No. 001121328-1041-02; 1.D.
111500C]

Fisheries of the Northeastern United
States; Summer Flounder, Scup, and
Black Sea Bass Fisheries;
Adjustments to the 2001 Summer
Flounder, Scup, and Black Sea Bass
Commercial Quotas

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Commercial quota adjustment;
correction.

SUMMARY: NMFS publishes corrected
adjustments to the 2001 commercial
quotas for summer flounder, scup, and
black sea bass. This action is necessary
to comply with the regulations that
implement the Fishery Management
Plan for the Summer Flounder, Scup,
and Black Sea Bass Fisheries (FMP),
which specify that any summer flounder
landings in excess of or less than a given
state’s individual 2000 commercial
quota be deducted from or added to that
state’s quota for 2001. For scup and
black sea bass, the FMP specifies that
landings in excess of a quota for a given
period or quarter be deducted from the
quota for the same period or quarter in
the following year. The intent of this
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action is to use the most accurate
landings data to make adjustments to a
state’s annual quota and to correct errors
in previous quota adjustments to
provide fishermen the opportunity to
harvest the quota available without
harvesting fish in excess of the quota
and requiring reduced catches in future
quotas.

DATES: Effective September 7, 2001,
through December 31, 2001.

FOR FURTHER INFORMATION CONTACT: Paul
H. Jones, Fisheries Policy Analyst, (978)
281-9273, fax (978) 281-9135, e-mail
paul.h.jones@noaa.gov.

SUPPLEMENTARY INFORMATION:
Background

At 66 FR 12902, March 1, 2001, and
at 66 FR 16151, March 23, 2001, NMFS
published final specifications for the
2001 scup and black sea bass; and
summer flounder, fisheries,
respectively, which included
preliminary 2000 landings and 2001
quota adjustments. Further adjustments
are made to the 2001 quotas through
this notification, to account for audited
2000 summer flounder, scup, and black
sea bass landings data from the states
and for inadvertent errors in the
preliminary 2000 quota adjustments.

Summer Flounder

The 2000 quota, reported 2000
landings, and the resulting 2000
overages and underages for all states for
summer flounder are given in corrected
summer flounder Table 2 in this
document. The following states
recorded 2000 landings of summer
flounder that differ from those reported
in the March 23, 2001, final rule, by the
following amounts: MA, -1,506 1b (683
kg); R1, +9,310 Ib (4,223 kg); CT, +5,520
1b (2,504 kg); NY, -37,048 1b (16,805 kg);
NJ, -305,513 1b (138,578 kg); MD, -9,456
Ib (4,289 kg); and VA, -19,477 1b (8,835
kg). While the State of NC reported
additional landings, this action makes
no quota adjustments because it is
forbidden by a Court Order (North
Carolina Fisheries Association v.Evans,
July 30, 2001).

The resulting corrected and adjusted
2001 commercial quota for each state is
given in corrected summer flounder
Table 3 of this document.

Scup

The 2000 quotas (by period), reported
2000 landings (by period) and resulting
overages for scup for all periods are
given in corrected scup Table 2 of this
document. Changes in 2000 landings
from those reported in the March 1,
2001, final rule are as follows: Winter I,
+17,661 1b (8,011 kg); Summer, +19,029
1b (8,631 kg); and Winter II, -357 1b (162

kg). This information resulted in total
overages and resulting decreases to the
2001 Winter I and Summer quotas by
346,999 1b (157,396 kg) and 602,340 1b
(273, 217 kg), respectively.

The resulting adjusted 2001 quota for
each period is given in corrected scup
Table 3 of this document.

Black Sea Bass

The 2000 quotas (by quarter), reported
2000 landings (by quarter) and resulting
overages for black sea bass for all
quarters are given in corrected black sea
bass Table 5 of this document. Changes
in 2000 landings from those reported in
the March 1, 2001, final rule are as
follows: Quarter 1, -555 1b (252 kg);
Quarter 2, +33,577 b (15,230 kg);
Quarter 3, -35,027 1b (15,888 kg); and
Quarter 4, -58,292 1b (26,441 kg). This
information resulted in total overages
and resulting decreases to the 2001
Quarter 2, 3, and 4 quotas by 239,098 1b
(108,453 kg), 61,049 1b (27,691 kg), and
22,760 1b (10,324 kg), respectively.

The resulting adjusted 2001 quota for
each quarter is given in corrected black
sea bass Table 6 of this document.

Corrections

1. In the document published at 66 FR
16151, March 23, 2001, the following
corrections are made:

On page 16153, Tables 2 and 3 are
revised in their entirety as follows:

TABLE 2. SUMMER FLOUNDER PRELIMINARY 2000 LANDINGS BY STATE

S 2000 Quotat Preliminary 2000 landings 2000 Overages and Underages?
tate

Ib kg2 Ib kg2 Ib kg2
ME 3,956 1,794 6,922 3,140 2,966 1,345
NH 51 23 0 0 (51)3 (23)3
MA 703,136 318,937 788,998 357,883 85,862 38,946
RI 1,742,566 790,415 1,703,593 772,737 (38,973)3 (17,678)3
CT 244,085 110,715 245,148 111,197 (1,063) (482)
NY 849,672 385,405 836,936 379,628 (12,736)3 (5,777)3
NJ 1,794,299 813,880 1,848,119 838,293 53,820 24,412
DE (31,303)4 (14,199)4 12,317 5,587 43,620 19,786
MD 226,568 102,770 251,751 114,192 25,183 11,423
VA 2,293,410 1,040,273 2,206,715 1,000,949 (86,695)3 (39,324)3
NC 3,049,560 1,383,257 3,347,8415 1,518,555 298,281 135,298
Total 10,876,000 4,933,271 11,248,340 5,102,161

1Reflects quotas as published on December 29, 2000 (65 FR 82945).
2Kilograms as converted from pounds and may not add to the converted total due to rounding.

SNumbers in parentheses are underages.
“4Parentheses indicate a negative number.

5State of NC reports that 3,386,578 Ib were landed; further quota adjustment forbidden by Court Order

TABLE 3. SUMMER FLOUNDER FINAL 2001 ADJUSTED QUOTAS

20001 Initial quota 2001 Adjusted quota
State
b kgt Ib kgt
ME 5,112 2,319 2,146 973
NH 49 22 100 45
MA 733,031 332,497 647,169 293,551
RI 1,685,534 764,545 1,724,507 782,223



Federal Register/Vol. 66, No. 177/ Wednesday, September 12, 2001/Rules and Regulations 47415
TABLE 3. SUMMER FLOUNDER FINAL 2001 ADJUSTED QUOTAS—Continued
20001 Initial quota 2001 Adjusted quota
State
Ib kgt Ib kgt
CT 242,580 110,032 241,517 109,550
NY 821,863 372,791 834, 599 378,568
NJ 1,797,524 815,343 1,743,704 790,931
DE 1,912 867 (41,708) (18,918)
MD 219,153 99,406 193,970 87,983
VA 2,291,026 1,039,192 2,377,721 1,078,516
NC 2,949,751 1,337,985 2,651,470 1,202,687
Total? 10,747,535 4,875,000 10,416,903 4,725,028
Note: Parentheses indicate a negative number.
1Kilograms are as converted from pounds and may not add to the converted total due to rounding.
2Total adjusted quota accounts for DE as zero.
2. In the document published at 66 FR On pages 12904, 12905, and 12906,
12902, March 1, 2001, the following Tables 2, 3, 5, and 6 are revised in their
corrections are made: entirety as follows:
TABLE 2. SCUP PRELIMINARY 2000 LANDINGS BY PERIOD
2000 Quotat 2000 Landings 2000 Overage
Period
Ib kg2 Ib kg2 Ib kg2
Winter | 1,037,253 470,490 1,384,252 627,886 346,999 157,396
Summer 637,878 289,337 1,240,218 562,553 602,340 273,217
Winter 11 70,356 31,913 34,582 15,686 0 0
Total 1,745,487 791,740 2,659,052 1,206,126 949,339 430,613
1 Reflects quotas as published on August 18, 2000 (65 FR 50463).
2Kilograms are as converted from pounds and may not add to the converted total due to rounding.
TABLE 3. SCUP FINAL 2001 ADJUSTED QUOTAS
2000 Initial Quota 2000 Adjusted quotat
Period
Ib kg? Ib kg?
Winter | 2,004,959 909,434 1,675,960 752,038
Summer 1,731,172 785,246 1,128,832 512,030
Winter Il 708,469 321,356 708,469 321,356
Total 4,444,600 2,016,037 3,495,261 1,585,424
1 Possession limits specified in Table 1.
2Kilograms are as converted from pounds and may not add to the converted total due to rounding.
* * *
TABLE 5. BLACK SEA BASS PRELIMINARY 2000 LANDINGS BY QUARTER
2000 Quota 2000 Landings 2000 Overage
Period
Ib kgt Ib kgt Ib kgt
1 1,168,760 530,141 847,463 384,403 0 0
2 734,088 332,982 973,186 441,430 239,098 108,453
3 238,795 108,317 299,844 136,007 61,049 27,691
4 490,038 222,281 512,798 232,601 22,760 10,324
Total 2,631,681 1,193,721 2,633,291 1,194,441 322,907 146,468
1Kilograms are as converted from pounds and may not add to the converted total due to rounding.
TABLE 6. BLACK SEA BASS FINAL 2001 ADJUSTED QUOTAS
2001 Initial quota 2001 Adjusted quotal
Period
Ib kg2 Ib kg2
1 1,168,760 530,141 1,168,760 530,141
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TABLE 6. BLACK SEA BASS FINAL 2001 ADJUSTED QuUOTAS—Continued

2001 Initial quota 2001 Adjusted quotal
Period
Ib kg2 Ib kg2
2 885,040 401,447 645,942 292,994
3 372,951 169,168 311,902 141,476
4 597,991 271,244 575,231 260,920
Total 3,024,742 1,372,000 2,701,835 1,225,532

1 Trip limits specified in Table 4.

2Kilograms are as converted from pounds and may not add to the converted total due to rounding.

Classification

This action is required by 50 CFR part
648 and is exempt from review under
Executive Order 12866.

Authority: 16 U.S.C. 1801 et seq.

Dated: September 7 , 2001.
Bruce C. Morehead,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 01-22920 Filed 9-7-01; 3:17 pm]
BILLING CODE 3510-22-S

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 679

[Docket No. 010510121-1210-02; I.D.
012601B]

RIN 0648—-AN23

Fisheries of the Exclusive Economic
Zone Off Alaska; Revisions to
Definition of Length Overall of a Vessel

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Final rule.

SUMMARY: NMFS issues a final rule to
clarify the definition of length overall
(LOA) of a vessel for the purposes of the
regulations governing the groundfish
fisheries in the exclusive economic zone
(EEZ) off Alaska. The action is intended
to clarify the existing definition of LOA
and thus prevent any misunderstanding
or equivocation by vessel owners in
determining a vessel’s LOA. Also, the
action is intended to further the goals
and objectives of the Fishery
Management Plan (FMP) for Groundfish
of the Gulf of Alaska and the FMP for
the Groundfish Fishery of the Bering
Sea and Aleutian Islands Area.

DATES: Effective October 12, 2001.
ADDRESSES: Copies of the Regulatory
Impact Review/Initial Regulatory
Flexibility Analysis (RIR/IRFA) and
supplemental Final Regulatory

Flexibility Analysis (FRFA) are
available from the Sustainable Fisheries
Division, NMFS, Alaska Region, P.O.
Box 21668, Juneau, AK 99802, Attn:
Lori Gravel.

FOR FURTHER INFORMATION CONTACT:
Patsy A. Bearden, 907-586—7228.

SUPPLEMENTARY INFORMATION: The
domestic groundfish fisheries in the
EEZ off Alaska are managed by NMFS
under the FMPs. The FMPs were
prepared by the North Pacific Fishery
Management Council (Council) under
the Magnuson-Stevens Fishery
Conservation and Management Act
(Magnuson-Stevens Act). Regulations
governing the Alaska groundfish
fisheries appear at 50 CFR parts 600 and
679.

This final rule clarifies the definition
of vessel LOA by removing the
definitions of stem and stern, revising
the definition of LOA at 50 CFR 679.2
to include bulwarks explicitly, and
adding a definition for bulwarks.
Further information on this action may
be found in the preamble to the
proposed rule published at 66 FR 28883,
May 25, 2001. The proposed rule
invited public comment on this action
through June 25, 2001. No comments
were received on the proposed rule.

The final rule makes one change to
the proposed rule. The proposed rule
would have added to the regulations a
definition of “bulwark” to read as
follows: “Bulwark means a section of a
vessel’s side, continued above the main
deck as a protection against heavy
weather.” This final rule revises that
definition to delete the phrase “as a
protection against heavy weather.” That
phrase is merely descriptive, not
essential to defining a bulwark, and, as
such, is inappropriate for the regulatory
definition.

Explanation of Rounding Conventions

The following conventions will be
used when rounding the LOA to the
nearest foot:

(1) When the amount exceeding a
whole foot measurement is less than 6
inches (15.2 cm), the LOA would be
equal to that whole foot measurement.

For example, if the horizontal distance
of a vessel is 124 ft, 5-3/4 inches (37.9
m), the LOA of the vessel would be 124
ft (37.8 m).

(2) When the amount exceeding a
whole foot measurement is greater than
6 inches (15.2 cm), the LOA would be
equal to the next whole foot
measurement. For example, if the
horizontal distance of a vessel is 124 ft,
6—1/8 inches (38.0 m), the LOA of the
vessel would be 125 ft (38.1 m).

(3) When the amount exceeding a
whole foot measurement is exactly 6
inches (15.2 cm), the LOA would be
equal to that whole foot measurement if
the number is even; however, if the
number is odd, the LOA would be equal
to the next whole foot measurement. For
example, if the horizontal distance of a
vessel is 124 ft, 6 inches (37.9 m), the
LOA of the vessel would be 124 ft (37.8
m), but, if the horizontal distance of the
vessel is 59 ft, 6 inches (18.1 m), the
LOA of the vessel would be 60 ft (18.3
m).

Classification

This final rule has been determined to
be not significant for purposes of
Executive Order 12866.

NMEF'S prepared a supplemental FRFA
that analyzes the potential impact of
this action on small entities for
purposes of the Regulatory Flexibility
Act (RFA). NMFS considered the status
quo or ‘no action” alternative of
retaining the present definition of LOA
without change. However, this was
rejected in order to define LOA
unambiguously and provide clear and
certain regulatory guidance for
measuring LOA of fishing vessels
operating in the EEZ off Alaska. While
this action is intended simply to clarify
the existing definition of LOA and thus
prevent any misunderstanding or
equivocation by vessel owners in
determining a vessel’s LOA, some
vessels currently operating in the EEZ
off Alaska under Federal Fisheries
Permits may find their registered LOAs
to be inconsistent with the regulatory
definition of LOA. At present,
approximately 1,613 vessels are
registered to operate in the EEZ off
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Alaska under Federal Fisheries Permits.
NMFS has taken steps to mitigate the
impact of this action on small entities
by not requiring vessel owners to
determine whether their registered
LOAs are consistent with the revised
definition. Nevertheless, some of the
1,613 vessels currently operating in the
EEZ off Alaska under Federal Fisheries
Permits may find their registered LOAs
to be inconsistent with the regulatory
definition of LOA. Vessels failing to
have correct LOA measurements may
incur costs associated with remeasuring
their LOA. Unfortunately, at this time,
NMEFS has insufficient data to assess the
actual number of such vessels affected
in this manner, but it believes most
LOAs are accurate.

However, vessels that are near
observer coverage thresholds (125 ft
(38.1 m) or 60 ft (18.3 m), as applicable)
may incur considerable cost if it is
determined that their LOA is incorrect
and if a higher level of observer
coverage would be required.
Approximately 38 vessels with recorded
LOA measurements of 122 ft (37.2 m),
123 ft (37.5 m), and 124 ft (37.8 m), may
be subject to more stringent observer
requirements if their LOAs are actually
125 ft (38.1 m), or greater.
Approximately 156 vessels with LOA
measurements of 57 ft (17.4 m), 58 ft
(17.7 m), and 59 ft (18.0 m) may be
subject to more stringent observer
requirements if their LOAs are actually
60 ft (18.3 m) or greater. Such vessels
could incur costs of $300/day for an
observer.

The FRFA provides some evidence
that bulwarks are typically included in
measurements of LOA by marine
SUTVEYOTS.

List of Subjects in 50 CFR Part 679

Alaska, Fisheries, Recordkeeping and
reporting requirements.

Dated: September 5, 2001.
John Oliver,
Acting Assistant Administrator for Fisheries,
National Marine Fisheries Service.

For the reasons set forth in the

preamble, 50 CFR part 679 is amended
as follows:

PART 679—FISHERIES OF THE
EXCLUSIVE ECONOMIC ZONE OFF
ALASKA

1. The authority citation for 50 CFR
part 679 continues to read as follows:

Authority: 16 U.S.C. 773 et seq., 1801 et
seq., and 3631 et seq.; title II of Division C,
Pub. L. 105-277; Sec. 3027, Pub. L. 106-31,
113 Stat. 57; 16 U.S.C. 1540(f).

2.In §679.2, the definition for
“Bulwark” is added in alphabetical

order, the definition for “Length overall
of a vessel” is revised; and the
definitions for ‘“Stem” and ‘“‘Stern”’ are
removed as follows:

8§679.2 Definitions.

* * * * *

Bulwark means a section of a vessel’s

side continuing above the main deck.
* * * * *

Length overall (LOA) of a vessel
means the centerline longitudinal
distance, rounded to the nearest foot,
measured between:

(1) The outside foremost part of the
vessel visible above the waterline,
including bulwarks, but excluding
bowsprits and similar fittings or
attachments, and

(2) The outside aftermost part of the
vessel visible above the waterline,
including bulwarks, but excluding
rudders, outboard motor brackets, and
similar fittings or attachments (see
Figure 6 to this part).

* * * * *

[FR Doc. 01-22807 Filed 9-11-01; 8:45 am]
BILLING CODE 3510-22-S

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 679

[Docket No. 010112013-1013-01; I.D.
090701A]

Fisheries of the Exclusive Economic
Zone Off Alaska; Pollock In Statistical
Area 610 of the Gulf of Alaska

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Closure.

SUMMARY: NMF'S is prohibiting directed
fishing for pollock in Statistical Area
610 of the Gulf of Alaska (GOA). This
action is necessary to prevent exceeding
the C season allowance of the pollock
total allowable catch (TAC) for
Statistical Area 610 of the GOA.

DATES: Effective 1200 hrs, Alaska local
time (A.l.t.), September 7, 2001, until
1200 hrs, A.Lt., October 1, 2001.

FOR FURTHER INFORMATION CONTACT:
Mary Furuness, 907-586—7228.
SUPPLEMENTARY INFORMATION: NMFS
manages the groundfish fishery in the
GOA exclusive economic zone
according to the Fishery Management
Plan for Groundfish of the Gulf of
Alaska (FMP) prepared by the North
Pacific Fishery Management Council

under authority of the Magnuson-
Stevens Fishery Conservation and
Management Act. Regulations governing
fishing by U.S. vessels in accordance
with the FMP appear at subpart H of 50
CFR part 600 and 50 CFR part 679.

Within any fishing year, under
harvest or over harvest of a seasonal
allowance of pollock may be added to
or subtracted from the subsequent
seasonal allowances of pollock in a
manner to be determined by the
Administrator, Alaska Region, NMFS
(Regional Administrator), provided that
a revised seasonal allowance does not
exceed 30 percent of the annual TAC
apportionment (§ 679.20(A)(5)(ii)(C)).
The combined A, B, and C season
allowance of the pollock TAC in
Statistical Area 610 is 22,559 metric
tons (mt) as established by the Final
2001 Harvest Specifications and
Associated Management Measures for
the Groundfish Fisheries Off Alaska (66
FR 7276, January 22, 2001 and 66 FR
37167, July 17, 2001). The Regional
Administrator has determined that the
A and B seasonal catch was in excess of
the allowances by 170 mt and that the
excess shall be proportionately
subtracted from the subsequent seasonal
allowances. The Regional Administrator
hereby reduces the C season pollock
TAC by 93 mt. In accordance with
§679.20(a)(5)(i1)(C), the C season
allowance of pollock TAC in Statistical
Area 610 is 10,905 mt.

In accordance with §679.20(d)(1)(i),
the Regional Administrator, has
determined that the C season allowance
of the pollock TAC in Statistical Area
610 will soon be reached. Therefore, the
Regional Administrator is establishing a
directed fishing allowance of 10,705 mt,
and is setting aside the remaining 200
mt as bycatch to support other
anticipated groundfish fisheries.
Consequently, NMFS is prohibiting
directed fishing for pollock in Statistical
Area 610 of the GOA.

Maximum retainable bycatch amounts
may be found in the regulations at
§679.20(e) and (f).

Classification

This action responds to the best
available information recently obtained
from the fishery. The Assistant
Administrator for Fisheries, NOAA,
finds that the need to immediately
implement this action to prevent
exceeding the seasonal allocation of
pollock in Statistical Area 610
constitutes good cause to waive the
requirement to provide prior notice and
opportunity for public comment
pursuant to the authority set forth at 5
U.S.C. 553(b)(3)(B) and 50 CFR 679.20
(b)(3)(iii)(A), as such procedures would
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be unnecessary and contrary to the
public interest. Similarly, the need to
implement these measures in a timely
fashion to prevent exceeding the
seasonal allocation of pollock in
Statistical Area 610 constitutes good
cause to find that the effective date of
this action cannot be delayed for 30
days. Accordingly, under 5 U.S.C. 553
(d), a delay in the effective date is
hereby waived.

This action is required by § 679.20
and is exempt from review under
Executive Order 12866.

Authority: 16 U.S.C. 1801 et seq.

Dated: September 7, 2001.
Bruce C. Morehead,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 01-22904 Filed 9-7-01; 8:45 am]
BILLING CODE 3510-22-M

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 679

[Docket No. 010112013-1013-01; I.D.
090701B]

Fisheries of the Exclusive Economic
Zone Off Alaska; Trawling in Steller
Sea Lion Protection Areas in the
Central Aleutian District of the Bering
Sea and Aleutian Islands Management
Area

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Closure.

SUMMARY: NMF'S is prohibiting trawling
within Steller sea lion protection areas
in the Central Aleutian District of the
Bering Sea and Aleutian Islands
management area (BSAI). This action is
necessary to prevent exceeding the B
season critical habitat limit of the 2001
total allowable catch (TAC) of Atka
mackerel allocated to the Central
Aleutian District.

DATES: Effective 1200 hrs, Alaska local
time (A.l.t.), September 9, 2001, through
2400 hrs. A.lL.t., December 31, 2001.

FOR FURTHER INFORMATION CONTACT:
Mary Furuness, 907-586—-7228.
SUPPLEMENTARY INFORMATION: NMFS
manages the groundfish fishery in the
BSAI exclusive economic zone
according to the Fishery Management
Plan for the Groundfish Fishery of the
Bering Sea and Aleutian Islands Area
(FMP) prepared by the North Pacific
Fishery Management Council under
authority of the Magnuson-Stevens
Fishery Conservation and Management
Act. Regulations governing fishing by
U.S. vessels in accordance with the FMP
appear at subpart H of 50 CFR part 600
and 50 CFR part 679.

The 2001 B season apportionment of
TAC for Atka mackerel in the Central
Aleutian District is 15,540 metric tons
(mt), of which no more than 7,148 mt
may be harvested from Steller Sea lion
protection areas (66 FR 7276, January
22,2001 and 66 FR 37167, July 17,
2001). See §§679.20 (a)(8)(ii)(A) and
679.22 (a)(12)(iii)(B).

In accordance with §679.22
(a)(12)(iii), the Administrator, Alaska
Region, NMFS (Regional Administrator),
has determined that the allowable
harvest of Atka mackerel in the Steller
Sea lion protection areas in the Central
Aleutian District has been reached.

Consequently, NMFS is prohibiting
trawling in selected rookery and haul
out sites, as defined at Table 21 of 50
CFR 679.22 and described at 50 CFR
679.22 (a)(12)(iii)(A) in the Central
Aleutian District of the BSAL

Classification

This action responds to the best
available information recently obtained
from the fishery. The Assistant
Administrator for Fisheries, NOAA,
finds that the need to immediately
implement this action to prevent
exceeding the amount of the 2001 Atka
mackerel critical habitat limit in the
Central Aleutian District of the BSAI
constitutes good cause to waive the
requirement to provide prior notice
opportunity for public comment
pursuant to the authority set forth at 5
U.S.C. 553 (b)(3)(B) and 50 CFR 679.20
(b)(3)(iii)(A), as such procedures would
be unnecessary and contrary to the
public interest. Similarly, the need to
implement these measures in a timely
fashion to prevent exceeding the 2001
Atka mackerel critical habitat limit in
the Central Aleutian District of the BSAI
constitutes good cause to find that the
effective date of this action cannot be
delayed for 30 days. Accordingly, under
5 U.S.C. 553 (d), a delay in the effective
date is hereby waived.

This action is required by §§679.20

and 679.22 and is exempt from review
under Executive Order 12866.

Authority: 16 U.S.C. 1801 et seq.
Dated: September 7, 2001.
Richard W. Surdi,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 01-22903 Filed 9-7-01; 3:17 pm]
BILLING CODE 3510-22-S
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Proposed Rules

Federal Register
Vol. 66, No. 177

Wednesday, September 12, 2001

This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[CA 249-0290b; FRL-7046-1]

Revisions to the California State
Implementation Plan, Bay Area Air
Quality Management District and South
Coast Air Quality Management District

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: EPA is proposing to approve
revisions to the Bay Area Air Quality
Management District (BAAQMD) and
South Coast Air Quality Management
District (SCAQMD) portions of the
California State Implementation Plan
(SIP). These revisions concern volatile
organic compound (VOC) emissions
from adhesives and sealants and from
other solvent containing materials. We
are proposing to approve local rules to
regulate these emission sources under
the Clean Air Act as amended in 1990
(CAA or the Act).

DATES: Any comments on this proposal
must arrive by October 12, 2001.

ADDRESSES: Mail comments to Andy
Steckel, Rulemaking Office Chief (AIR-
4), U.S. Environmental Protection
Agency, Region IX, 75 Hawthorne
Street, San Francisco, CA 94105-3901.

You can inspect copies of the
submitted SIP revisions and EPA’s
technical support documents (TSDs) at
our Region IX office during normal
business hours. You may also see copies
of the submitted SIP revisions at the
following locations:

California Air Resources Board,
Stationary Source Division, Rule
Evaluation Section, 1001 “I” Street,
Sacramento, CA 95814.

Bay Area Air Quality Management
District, 939 Ellis Street, San
Francisco, CA 94109.

South Coast Air Quality Management
District, 21865 E. Copley Drive,
Diamond Bar, CA 91765.

FOR FURTHER INFORMATION CONTACT:
Yvonne Fong, Rulemaking Office (Air-
4), U.S. Environmental Protection
Agency, Region IX, (415) 744-1199.
SUPPLEMENTARY INFORMATION: This
proposal addresses the following local
rules: BAAQMD 8-51 and SCAQMD
443.1. In the Rules and Regulations
section of this Federal Register, we are
approving these local rules in a direct
final action without prior proposal
because we believe these SIP revisions
are not controversial. If we receive
adverse comments, however, we will
publish a timely withdrawal of the
direct final rule and address the
comments in subsequent action based
on this proposed rule. We do not plan
to open a second comment period, so
anyone interested in commenting
should do so at this time. If we do not
receive adverse comments, no further
activity is planned. For further
information, please see the direct final
action.

Dated: August 3, 2001.
Laura Yoshii,
Acting Regional Administrator, Region IX.
[FR Doc. 01-22737 Filed 9-11-01; 8:45 am]
BILLING CODE 6560-50—P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[Region 2; Docket No. NJ46-226, FRL—
7055-6]

Approval and Promulgation of
Implementation Plans; New Jersey
Reasonable Further Progress Plans
and Transportation Conformity
Budgets for 2002, 2005 and 2007

AGENCY: Environmental Protection
Agency.
ACTION: Proposed rule.

SUMMARY: The Environmental Protection
Agency (EPA) is proposing to approve a
New Jersey State Implementation Plan
(SIP) revision involving the State’s 1-
hour Ozone Plan which is intended to
meet several Clean Air Act requirements
including the separate requirement for
enforceable commitments for the 1-hour
ozone attainment demonstration.
Specifically, EPA is proposing approval
of the: 1996 periodic emission
inventory; 2002, 2005 and 2007 ozone
projection year emission inventories;

Reasonable Further Progress Plans for
milestone years 2002, 2005 and 2007;
transportation conformity budgets for
2002, 2005 and 2007; and contingency
measures. The intended effect of this
action is to approve programs required
by the Clean Air Act which will result
in emission reductions that will help
achieve attainment of the 1-hour
national ambient air quality standard for
ozone.

DATES: Comments must be received on
or before October 12, 2001.

ADDRESSES: All comments should be
addressed to: Raymond Werner, Chief,
Air Programs Branch, Environmental
Protection Agency, Region 2 Office, 290
Broadway, 25th Floor, New York, New
York 10007-1866.

Copies of the New Jersey submittals
and EPA’s Technical Support Document
are available at the following addresses
for inspection during normal business
hours:

Environmental Protection Agency,
Region 2 Office, Air Programs Branch,
290 Broadway, 25th Floor, New York,
New York 10007-1866

New Jersey Department of
Environmental Protection, Office of
Air Quality Management, Bureau of
Air Pollution Control, 401 East State
Street, CN027, Trenton, New Jersey
08625.

FOR FURTHER INFORMATION CONTACT: Paul
R. Truchan concerning general
questions or RFP Plans and Demian
Ellis concerning emission inventories,
both of the Air Programs Branch,
Environmental Protection Agency, 290
Broadway, 25th Floor, New York, New
York 10007-1866, (212) 637—4249.

SUPPLEMENTARY INFORMATION:
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I. Overview

A. What Action Is EPA Taking Today?

On April 11, 2001, New Jersey
submitted a revision to its 1-hour ozone
SIP which addressed several Clean Air
Act (Act) requirements. After reviewing
this submittal compared to EPA policy
and guidance, EPA is proposing
approval of this submittal which
includes: the 1996 periodic emission
inventory; 2002, 2005 and 2007 ozone
projection year emission inventories;
Reasonable Further Progress (RFP) Plans
for milestone years 2002, 2005 and
2007; transportation conformity budgets
for 2002, 2005 and 2007; and
contingency measures. This submittal
applies to the New Jersey portions of
two severe ozone nonattainment areas—
the New York, Northern New Jersey,
Long Island Area, and the Philadelphia,
Wilmington, Trenton Area. For
purposes of this action these areas will
be referred to as, respectively, the
Northern New Jersey ozone
nonattainment area (NAA) and the
Trenton ozone NAA. The counties
located within the Northern New Jersey
NAA are: Bergen, Essex, Hudson,
Hunterdon, Middlesex, Monmouth,
Morris, Ocean, Passaic, Somerset,

TABLE 1.—SUMMARY OF 1996 VOC AND NOx EMISSIONS IN NEW JERSEY BY

Sussex, and Union. The counties within
the Trenton NAA are: Burlington,
Camden, Cumberland, Gloucester,
Mercer, and Salem.

This SIP revision is intended to fulfill
the Act’s three percent per-annum
reasonable further progress (RFP) plan
requirement. It also includes: ozone
projection year emission inventories,
contingency measures and
transportation conformity budgets and
fulfills the periodic emission inventory
requirement for 1996.

B. What Is Required by the Clean Air
Act and How Does it Apply to New
Jersey?

Section 182 of the Act specifies the
required State Implementation Plan
(SIP) submissions and requirements for
areas designated nonattainment for the
1-hour ozone standard and when the
states must make these submissions to
EPA. EPA has issued the ‘“General
Preamble for the Implementation of
Title I of the Clean Air Act Amendments
of 1990” (General Preamble) describing
in detail EPA’s preliminary views on
how EPA intends to review SIPs and SIP
revisions submitted under Title I of the
Act. See generally 57 FR 13498 (April
16, 1992) and 57 FR 18070 (Apl‘il 28,
1992). Because EPA is describing its
interpretations here only in broad terms,
the reader should refer to the General
Preamble for a more detailed discussion
of the interpretations of Title I advanced
in today’s proposal.

New Jersey has four ozone
nonattainment areas (NAAs). These
areas are the Allentown-Bethlehem
Easton Area (Warren County), Atlantic
City Area, the Trenton Area, and the
Northern New Jersey Area. For the
Atlantic City and Allentown-Bethlehem
Easton areas, the most recent three years
of data continue to demonstrate
attainment of the 1-hour ozone standard
and, therefore, RFP Plans are not
necessary. As for the Northern New
Jersey and Trenton NAAs, which are
classified as severe ozone
nonattainment areas, the most recent

[tons per day]

three years of data, while showing
improved air quality, continues to show
nonattainment. The primary focus of
this Federal Register action is the
Northern New Jersey and Trenton
NAAs. Additional details of EPA’s
review are included in the Technical
Support Document.

II. Emission Inventories

A. What Is Contained in New Jersey’s
1996 Periodic Emission Inventory?

New Jersey developed a 1996 actual
inventory consisting of point, area, on-
road mobile, nonroad mobile, and
biogenic source emissions. The point
source inventory was based on data
from New Jersey’s annual Emission
Statement Program which requires
sources (which have the potential to
emit greater than 10 tons per year of
volatile organic compounds (VOCs) or
25 tons of oxides of nitrogen ( NOx)) to
report actual emissions. The area source
inventory was based on the latest factors
and methodologies recommended by
EPA. The on-road mobile source
inventory was developed using data on
vehicle miles traveled provided by the
Metropolitan Planning Organizations in
conjunction with emission factors
generated using EPA’s MOBILE5
emissions model for the eight on-road
vehicle classes. Vehicle registration data
for 1996 was used in the modeling. The
nonroad mobile source inventory was
developed using EPA’s draft NONROAD
model to generate emissions for the
nonroad engines and equipment
category; landing and takeoff data to
generate aircraft emissions; estimated
fuel consumption data for locomotive
emissions; and estimated fuel
consumption and vessel trips for
commercial marine vessel emissions.
The biogenic source inventory was
developed using the USEPA’s Biogenic
Emission Inventory System (BEIS)
Version 2.3. Table 1 below provides a
summary of 1996 VOC and NOx
emissions in tons per summer day (tpd)
statewide and by nonattainment area.

STATE AND NONATTAINMENT AREA

Category Point Area On-Road Nonroad Biogenic Total
VOC Emissions
Alantic City ..oocvvvveiieeeeee e 0.43 13.02 13.38 20.29 114.07 161.19
Northern N.J. .. 140.87 215.27 206.52 138.41 310.70 1011.77
Trenton ........... 28.73 72.35 82.70 41.99 241.91 467.68
AllSNTOWN ..o 3.19 4.34 6.41 3.04 20.84 37.82
State Total .....ccooevveviriiciiecereee 173.22 304.98 309.01 203.73 687.52 1678.46
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TABLE 1.—SUMMARY OF 1996 VOC AND NOyx EMISSIONS IN NEW JERSEY BY STATE AND NONATTAINMENT AREA—

Continued
[tons per day]

Category Point Area On-Road Nonroad Biogenic Total
NOx Emissions
AtlaNtic City .ooovveeciieccee e 39.91 1.81 23.80 11.46 0.85 77.83
Northern N.J. .. 154.20 29.57 302.92 202.07 3.87 692.63
Trenton ........... 94.47 7.86 112.94 52.18 3.09 270.54
AlleNtOWN ... 2.47 0.42 14.17 3.53 0.99 21.58
State Total ....cccevevveeeiiiiiiieee e 291.05 39.66 453.83 269.24 8.80 1062.58

EPA proposes to find New Jersey’s
1996 periodic emission inventory to be
consistent with EPA’s policy and
guidance and is approvable.

B. How Were New Jersey’s 2002, 2005,
and 2007 Projection Year Inventories
Developed and What Were the Results?

In order to project its VOC and NOx
emissions out to future years, New
Jersey based its projections on the 1996
periodic emission inventory. The point
source projections were developed by
applying growth factors generated either
from the Economic Growth Analysis
System (EGAS) or the Department of
Energy’s Energy Information
Administration (EIA). The area source
projections were developed by applying
growth factors which were based on a
variety of indicators including but not
limited to: population, vehicle miles

traveled, fuel combustion, pesticide use,
traffic paint use, asphalt applied, value
added, etc. The on-road mobile source
projections were developed for the eight
vehicle classes by multiplying emission
factors generated from MOBILES5 by
VMT projections supplied by the
Metropolitan Planning Organizations
within the State. The nonroad mobile
source projections were derived in
several ways: for the nonroad
equipment and engine category, EPA’s
draft NONROAD model was used to
generate the projections. For
commercial marine vessels, the State
determined growth factors from the
rulemaking document entitled, “Control
of Emissions of Air Pollution from New
Compression-Ignition Marine Engines at
or above 37 Kilowatts,” and applied the
factors by pollutant and vessel category.
For locomotive emission projections,

the State based its projections upon the
regulatory support document for the
rulemaking entitled, “Emission
Standards for Locomotives and
Locomotive Engines.” The State
determined the emission factors and
applied them by the percent of the
locomotive engines covered by the EPA
rulemaking. Locomotive engines not
covered by the rulemaking were
projected by population. For aircraft
emission projections, the State based
these on either the number of landing
and take-off operations, EGAS model
calculations, or flight facility specific
information, depending upon the
aircraft and the availability of the data.
Table 2 below provides a summary of
projected VOC and NOx emissions for
the Northern New Jersey and Trenton
NAAs.

TABLE 2.—SUMMARY OF 2002, 2005, AND 2007 PROJECTED VOC AND NOx EMISSIONS IN NEW JERSEY BY

NONATTAINMENT AREA 1 (TPD)

Category Point ‘ Area ‘ On-Road Nonroad Total
2002
Northern New Jersey
VOC e 149.01 225.15 135.48 106.70 616.34
INOX et 94.01 29.58 229.28 220.65 573.52
Trenton
VOC e 30.42 76.34 61.63 33.31 201.70
INOX ettt 84.69 7.85 86.14 55.30 233.98
2005
Northern New Jersey
156.27 234.03 94.58 93.23 578.11
85.27 29.77 178.75 217.72 511.51
Trenton
31.83 79.42 42.64 29.62 183.51
71.34 7.89 66.04 54.12 199.39
2007
Northern New Jersey
VOC ittt 162.13 238.40 89.83 83.51 573.87
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TABLE 2.—SUMMARY OF 2002, 2005, AND 2007 PROJECTED VOC AND NOx EMISSIONS IN NEW JERSEY BY
NONATTAINMENT AREA® (TPD)—Continued

Category Point Area On-Road Nonroad Total
INOX ettt 93.64 30.14 165.12 212.72 501.62
Trenton
VOUC e 2nla n/a n/a n/a n/a
NOX ittt s n/a n/a n/a n/a n/a

1 Emissions include growth and application of controls.

2Not applicable.

EPA proposes to find New Jersey’s
2002, 2005, and 2007 projection year
emission inventories to be consistent
with EPA’s policy and guidance and
finds them approvable.

III. Reasonable Further Progress Plans

A. What Is a Reasonable Further
Progress (RFP) Plan?

A RFP Plan is a plan developed by a
state for reducing VOC emissions by
three percent per year averaged over
each consecutive three-year period
beginning six years after enactment of
the Act (1996) until the area attains the
1-hour ozone standard (2005 for the
Trenton NAA and 2007 for the Northern
New Jersey NAA). EPA previously
approved the 15 and 9 Percent ROP
Plans for New Jersey (64 FR 19913,

April 23, 1999). Those plans identified
the control measures and the VOC and
NOx emission reduction credits
associated with those measures that
would be achieved from 1990 through
1999. This proposal takes action on the
RFP Plans for the Trenton NAA for
milestone years 2002 through the
attainment year 2005; and the Northern
New Jersey NAA for milestone year
2002, 2005, through the attainment year
2007.

B. How Does New Jersey Demonstrate
RFP?

Using 1990 base year emission
inventory which EPA approved on April
23,1999 (64 FR 19913), New Jersey
calculated an “adjusted baseline
inventory” by removing the biogenic
and non-creditable reductions (Federal

Motor Vehicle Control Program and
Federal Gasoline Reid Vapor Pressure
regulations) from the base year
emissions. The required RFP percent
reduction was then applied to the
adjusted baseline year inventory to yield
the VOC emission target levels. New
Jersey used a cumulative percent
reduction methodology for the RFP
demonstration. Instead of showing a 9%
reduction between 2000-2002, a 9%
reduction between 2003-2005 and a 6%
between 2006-2007, the State showed it
would achieve 33% by 2002 (15% from
the 15 Percent ROP Plan plus 9% from
the Post 1996 ROP Plan plus 9% from
the Post 1999 RFP Plan equaling a total
of 33%), similarly, a 42% reduction by
2005 and 48% reduction by 2007. These
are summarized in Table 3.

TABLE 3.—VOC REASONABLE FURTHER PROGRESS TARGET LEVELS

Base Year VOC Emission Target levels
Nonattainment Area (tpd) (tpd)
New Jersey Portion
1990 2002 2005 2007
NOINEIN NEW JEISEY ....oiiiiiiiiiiiie ettt e e 957.03 593.91 512.90 459.89
LI 10 T OOV PPR PP PP PPTON 358.15 229.35 196.27

The VOC target emission level is the
level the State must be at or below in
order to achieve RFP. The State selected
the control measures which will reduce
the projected VOC emissions to this
target level or below. The projected VOC
and NOx emissions include growth that
occurs from the 1990 base year. These
measures must result in attainment as
soon as practicable, but no later than the
attainment date based on the
nonattainment areas’ classification.

Using the projection year emission
inventories (discussed above) along
with the selected control measures, the
State then checked its control strategy
selection by determining what the
emissions would be in the milestone
years and compares it to the target VOC
emission levels.

C. Can Control Measures That Reduce
NOx Be Used To Demonstrate RFP?

New Jersey has shown using
photochemical grid modeling that NOx
reductions will contribute toward
attaining the ozone standard. Section
182(c)(2)(C) of the Act allows NOx
reductions to be substituted for VOC
reductions in RFP demonstrations in
accordance with EPA guidance. New
Jersey has shown that NOx reductions
may appropriately be counted towards
the RFP requirements. A full
explanation of how New Jersey satisfied
EPA’s guidance is included in the TSD.

Based on EPA guidance, New Jersey
has demonstrated that every ton of NOx
is equivalent to approximately 0.91 tons
of VOC in the Northern New Jersey
NAA on a percent of total inventory
basis. In the Trenton NAA New Jersey

only used VOC reductions to
demonstrate RFP.

D. What Are the Results of New Jersey’s
RFP Plan Demonstration?

New Jersey demonstrated RFP based
on a cumulative methodology. It
incorporated growth in point, area and
mobile source categories, and benefits
from State and federal control measures.
New Jersey also adjusted the NOx
reductions to account for growth that is
projected to occur by the target years.
NOx emission reductions were used
along with VOC emission reductions in
the Northern New Jersey NAA to
demonstrate RFP.

Figure 1 plots the VOC target out to
2007 for the Northern New Jersey NAA.
The projected VOC emissions including
growth and applying control measures
is also plotted and a third line
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represents the sum of the VOC
emissions and VOC equivalent
reductions resulting from NOx
reductions (NOx equivalent). As can be
seen from Figure 1, the sum of the VOC
emissions with NOx equivalent
reductions falls below the VOC target
level. This demonstrates that RFP will
be achieved. The projected controlled

level of emissions in milestone years
2002, 2005 and 2007 are 250.41, 158.84,
and 145.84 tons per summer day,
respectively.

Figure 2 shows the results of applying
the RFP Plans for the Trenton NAA. It
demonstrates that RFP is achieved with
only VOC control measures. The
projected controlled level of emissions

in milestone years 2002 and 2005 are
201.71 and 183.53 tons per summer day,
respectively. New Jersey adopted the
NOx control measures with statewide
applicability and the NOx controls are
needed to demonstrate attainment of the
1-hr ozone NAAQS, but not to meet RFP
requirements in the Trenton NAA.
BILLING CODE 6560-50-P
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E. How Will New Jersey Achieve the
Necessary Emission Reductions?

New Jersey provided a plan which
contains control measures sufficient to
achieve the RFP reductions required for

the Northern New Jersey and Trenton
NAAs. Table 4 identifies the specific
control measures New Jersey will rely
on between 2000-2007. Some of those
control measures were utilized in the
federally approved 15 and 9 Percent
ROP plans, however, due to the nature

of the control measures/programs these
measures achieve additional emission
reduction credits beyond those used in
the 15 and 9 Percent ROP Plans. These
unused reductions are being applied to
these RFP Plans. For a concise
description of those control measures
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and emission reduction credits used in
the 15 and 9 Percent Plans, the reader

is referred to EPA’s proposed
rulemaking actions on the New Jersey
15 and 9 Percent ROP plans, published
in the Federal Register on April 30,
1997 (62 FR 23410) and March 1, 1999
(64 FR 9952). All of the measures
identified in Table 4 have either been
adopted by New Jersey and approved by
EPA as SIP revisions or are promulgated
federal measures.

Table 5 contains a list of the new
measures that were not previously
included in New Jersey’s 15 and 9
Percent Plans. A brief description of
these new measures follows the table.

TABLE 4.—CONTROL MEASURES
INCLUDED IN NEW JERSEY RFP PLANS

Stationary Sources:
Pre-1996 Controls Applied
Sources
NOx Budget Program
Area Sources:
Marine Vessel Ballasting and Loading of
Gasoline (Barge & Tanker)
Architectural Surface Coatings
Consumer and Commercial Solvents
Auto Refinishing
Landfills
On-road:
New Vehicle Standards—Tier 1
New Vehicle Standards—Tier 2
National Low Emission Vehicle Pro-
gram—NLEV
Reformulated Gasoline—Phase |
Enhanced Inspection and Maintenance
(/M)
Heavy Duty Diesel Vehicle Defeat De-
vice & New Engine Standards
Nonroad:
Spark Ignition, Small Engines
New Marine Gas Engines
Nonroad Diesel Engines
Locomotive Engines
Commercial Marine Diesel Engines

to New

TABLE 5.—NEW CONTROL MEASURES
NOT INCLUDED IN NEW JERSEY’S 15
AND 9 PERCENT ROP PLANS

NOx Budget Program
Reformulated Gasoline Phase [I—On-Road
Enhanced Inspection and Maintenance (I/M)
Program
Heavy Duty Diesel Vehicle Defeat Device &
New engine standards
New Vehicle Standards—Tier 2
Nonroad measures:
Spark Ignition, Small Engines
New Marine Gas Engines
Nonroad Compression Engines
Locomotive Engines
Commercial Marine Diesel Engines

1. NOx Budget Program

New Jersey’s NOx reduction programs
began with adopting regulations
requiring NOx reasonably available

control technology (RACT) for
stationary sources emitting NOx. This
was approved by EPA on March 29,
1999 (64 FR 14834). It was further
expanded to incorporate the Ozone
Transport Commission (OTC)
Memorandum of Understanding
recommendations which were effective
starting in 1999 and additional
requirements in 2003 for major NOx
sources. These were approved by EPA
on September 5, 2000 (65 FR 53599).

On October 27, 1998, EPA published
a final rule entitled, “Finding of
Significant Contribution and
Rulemaking for Certain States in the
Ozone Transport Assessment Group
Region for Purposes of Reducing
Regional Transport of Ozone,”
otherwise known as the *“ NOx SIP
Call.” See 63 FR 57356. At that time, the
NOx SIP Call required 22 states and the
District of Columbia® to meet statewide
NOx emission budgets during the five
month period from May 1 through
September 30 in order to reduce the
amount of ground level ozone that is
transported across the eastern United
States. The NOx SIP Call set out a
schedule that required the affected
states, including New Jersey, to adopt
regulations by September 30, 1999, and
to implement control strategies by May
1, 2003.2

The NOx SIP Call allowed states the
flexibility to decide which source
categories to regulate in order to meet
the statewide budgets. However, the SIP
Call notice suggested that imposing
statewide NOx emission caps on large
fossil-fuel fired industrial boilers and
electricity generators would provide a
highly cost-effective means for states to
meet their NOx budgets. On December
10, 1999 and July 31, 2000, New Jersey
submitted SIP revisions which included
revisions to Subchapter 31, “ NOx
Budget Program,” (adopted July 28,
2000) and a narrative explaining the
Regional NOx Cap Program
requirements in New Jersey. These

1 Alabama, Connecticut, District of Columbia,
Delaware, Georgia, Illinois, Indiana, Kentucky,
Massachusetts, Maryland, Michigan, Missouri,
North Carolina, New Jersey, New York, Ohio,
Pennsylvania, Rhode Island, South Carolina,
Tennessee, virginia, Wisconsin, and West Virginia.

20n May 25, 1999, the D.C. circuit issued a stay
of the submission requirement of the SIP Call
pending further order of the court. Michigan v.
EPA, No. 98-1497 (D.C. Cir. May 25, 1999) (order
granting stay in part). On December 10, 1999 and
July 31, 2000, New Jersey voluntarily submitted this
revision to EPA for approval notwithstanding the
court’s stay of the SIP submission deadline. On
March 3, 2000, the D.C. Circuit ruled on Michigan
v. EPA, affirming most aspects of the SIP Call and
remanding limited portions to the Agency. On June
22, 2000, the DC circuit lifted the stay of the SIP
submission obligations and provided states until
October 30, 2000 to adopt regulations.

submittals were made to strengthen its
1-hour ozone SIP and to comply with
EPA’s NOx SIP Call during each ozone
season, i.e., May 1 through September
30, beginning in 2003. On May 22, 2001
(66 FR 28063) EPA approved New
Jersey’s NOx control program and found
it complied with the NOx SIP Call.

2. Reformulated Gasoline Phase II—On-
Road

The second phase of the federal
reformulated gasoline program (RFG
Phase II) began on January 1, 2000 and
applied statewide. RFG Phase II reduces
emissions further than the first phase of
the program, requiring minimum ozone
season VOC reductions of 27 percent
from VOC levels based on average 1990
gasoline formulations. The second
phase of the program also requires that
refiners reduce NOx levels by a
minimum of seven percent from average
1990 levels. New Jersey has accounted
for the emissions reduction effects of
RFG Phase II in its most recent RFP
Plans.

3. Enhanced I/M Program

The implementation phase of New
Jersey’s Enhanced I/M program was
delayed and the emission reductions
were unavailable for use in the 15 and
9 Percent Rate of Progress Plans. It is
currently operational and EPA
reinstated the interim approval on June
12, 2001 (66 FR 31544). New Jersey has
submitted its proposed final National
Highway Systems Designations Act
evaluation report and its revised
performance standard modeling for
parallel processing as a SIP revision.
EPA will be proposing action on this
submittal in a separate Federal Register.

4. Heavy-Duty Diesel Vehicle (HDDV)
Defeat Devices Settlement

On October 22, 1998, the Department
of Justice and the EPA announced a
settlement with seven major diesel
engine manufacturers to resolve claims
that they illegally installed software that
resulted in increased emissions. New
Jersey has accounted for the decrease in
emission reductions from this program
by identifying additional credits from
other programs. While the settlement
will result in lower emissions, these
lower emissions will not occur in the
time frame the RFP Plans cover.

5. New Vehicle Standards—Tier 2

On February 10, 2000, EPA
promulgated more stringent motor
vehicle emission standards and low
sulfur gasoline limits as part of the
Federal Motor Vehicle Control Program
(FMVCP). These are refered to as the
Tier 2/Low Sulfur Gasoline Program and
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go into effect beginning in 2004. The
benefit from these regulations increase
as new vehicles replace old ones. New
Jersey has accounted for the emissions
reduction effects of Tier 2/Low Sulfur
Gasoline Program in its most recent RFP
Plans.

6. Nonroad Measures

New Jersey has included emission
reductions from several promulgated
federal regulations: spark ignition small
engine, Phase I and II; new gasoline
spark ignition marine engines; nonroad
compression ignition engines (Tiers 1, 2
and 3); locomotives and locomotive
engines; and commercial marine diesel
engines. The benefit from these
regulations increase as new engines
replace old ones. New Jersey used EPA’s
National Nonroad Emissions Model to
calculate the emissions and benefits
from the first three categories, for the
last two categories the regulatory
support documents were used from
EPA’s rulemakings to calculate the
emission reduction benefit. The benefit
from Reformulated Gasoline Phase II in
nonroad gasoline engines is included in
these emission calculations.

New Jersey based its emissions
reductions from the first three categories
using EPA’s draft NONROAD computer
model. New Jersey believed this method
was more accurate than allocating
national emissions and reductions for
each engine type to each of New Jersey’s
nonattainment areas. EPA has
determined that New Jersey’s methods
for predicting emissions benefits from
this source category are acceptable.
However, New Jersey should be aware
that it may need to recalculate the
nonroad emission inventory once the
model has been officially released for
use. Recalculation would be necessary
if, at that time, there is reason to believe
that results predicted by the final
NONROAD model would affect the
outcome of the RFP Plans conclusions.
This is because EPA guidance does not
recommend use of draft models for SIP
purposes.

F. Summary of 2002, 2005 and 2007
RFP Plans Evaluation

New Jersey has identified the control
measures necessary for achieving the
required emission reductions and all the
measures have been adopted and
implemented or adopted and scheduled
for implementation. EPA is proposing to
find that the RFP Plans contain
sufficient control measures as identified
in Table 4 to achieve the required
emission reductions. EPA proposes to
approve these emission reduction
credits as part of the RFP Plans.

G. How Do the RFP Plans Relate to the
1-Hour Ozone Attainment
Demonstration?

New Jersey’s attainment
demonstration was based on
photochemical grid modeling and
demonstrated that NOx reductions are
beneficial in reducing ozone
concentrations. The RFP Plans
demonstration contained the same
control measures included in the 1-hour
ozone attainment demonstrations, dated
August 31, 1998. The projected
controlled emission levels will decrease
further when the State adopts the
measures needed to meet the additional
emissions reduction which EPA
identified in its December 16, 1999
proposed approval of the 1-hour ozone
attainment demonstrations. In addition,
because New Jersey historically applies
control measures statewide, additional
emission reductions from three counties
not included in the two severe
nonattainment areas will lower ozone
precursor emissions transported into the
severe nonattainment areas.

H. How Did New Jersey Address the
Contingency Measure Requirement?

The New Jersey submittal also
addresses contingency measures
required under the Act. Section
172(c)(9) of the Act requires states with
ozone nonattainment areas classified as
moderate and above to adopt
contingency measures by November 15,
1993. Such measures must provide for
the implementation of specific emission
control measures if an ozone
nonattainment area fails to achieve RFP
or fails to attain the NAAQS within the
time-frames specified under the Act.
Section 182(c)(9) of the Act requires
that, in addition to the contingency
measures required under section
172(c)(9), the contingency measure SIP
revision for serious and above ozone
nonattainment areas must also provide
for the implementation of specific
measures if the area fails to meet any
applicable milestone in the Act. As
provided by these sections of the Act,
the contingency measures must take
effect without further action by the state
or by the EPA Administrator upon
failure by the state to: meet RFP
emission reduction milestones; attain
the NAAQS by the required deadline; or
meet other applicable milestones of the
Act. EPA’s policy, as provided in the
April 16, 1992, “General Preamble for
the Implementation of Title I of the
Clean Air Act Amendments of 1990”
(General Preamble) (57 FR 13498), states
that the contingency measures, in total,
must generally be able to provide for 3%
reduction of the 1990 adjusted baseline

emissions beyond the reduction
required for a particular milestone year.
While all contingency measures must be
fully adopted rules or measures, states
can use the measures in two different
ways. A state can choose to implement
contingency measures before the
milestone deadline.

Alternatively, a state may decide not
to implement a contingency measure
until an area has actually failed to
achieve a RFP or attainment milestone.
In the latter situation, the contingency
measure emission reduction must be
achieved within one year following
identification of a milestone failure. The
General Preamble indicates that the 3%
reduction “buffer’” must be maintained
through each RFP milestone. Therefore,
New Jersey must demonstrate that the
two severe nonattainment areas have
enough contingency measure reductions
in addition to the reductions claimed for
the 2002, 2005 and 2007 RFP Plans.

Consistent with EPA guidance, New
Jersey used a combination of excess
VOC and NOx emission reductions
(0.3% VOC and 2.7% NOx) resulting
from the implementation of New
Jersey’s Subchapter 24, “Control and
Prohibition of Volatile Organic
Compounds from Consumer and
Commercial Products” and Subchapter
31, “Ozone Transport Commission NOx
Budget Program” to provide for the
contingency reductions.

The New Jersey RFP Plans achieve, in
addition to the RFP ozone precursor
reduction, a 3% reduction in VOC and
NOx through creditable control
measures. For this reason, the
contingency measure portion of the
2002, 2005 and 2007 RFP Plans satisfy
the contingency measure requirements
of the Act. EPA proposes to approve the
contingency measure portion of the SIP
revision.

IV. Are Conformity Budgets Contained
in These Plans and Are They
Approvable?

The tables below summarize New
Jersey’s Emission Budgets contained in
the April 11, 2001 SIP revision. They
are based on 1999 vehicle registration
data. On June 1, 2001 (66 FR 29797),
EPA found these budgets to be adequate
for conformity purposes effective June
18, 2001.

For the South Jersey Transportation
Planning Organization (SJTPO) and
Delaware Valley Regional Planning
Commission (DVRPC) the 2002 budgets
are new budgets based on the RFP
Plans, while the 2005 budgets are
revised attainment year budgets. For the
North Jersey Transportation Planning
Authority (NJTPA) the 2002 budgets are
new budgets based on the RFP Plans,
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the 2005 budgets are revised budgets
also based on the RFP Plans, while the
2007 budgets are revised attainment
year budgets.

By virtue of proposing approval of the
2002, 2005 and 2007 RFP Plans, EPA is

also proposing approval of the motor
vehicle emissions budgets for VOC and
NOx. In addition, since New Jersey’s
2005 RFP Plan for the Trenton NAA and
2007 RFP Plan for the Northern New

Jersey NAA are consistent with the 1-
hour attainment demonstrations, which
EPA proposed to approve on December
19, 1999, these emission budgets also
represent attainment year budgets.

TABLE 6.—NEW JERSEY TRANSPORTATION CONFORMITY BUDGETS

2002 2005 2007
Transportation
planning area VOC NOx VOC NOx VOC NOx
(tpd) (tpd) (tpd) (tpd) (tpd) (tpd)
North Jersey Transportation Planning Authority (NJTPA) 140.15 240.19 98.11 187.70 93.20 175.51
South Jersey Transportation Planning Organization
(SITPO) ot 17.49 33.02 13.36 26.42 1n/a n/a
Delaware Valley Regional Planning Commission
(DVRPC) ..ottt 55.28 73.05 38.03 55.62 n/a n/a
1 Not applicable.
TABLE 7.—MCGUIRE AIR FORCE BASE GENERAL CONFORMITY EMISSION BUDGETS
NOx
VOC tons/year tonslyear
B0 = T YT o OSSR 1,112 1,038
1996 ...ccovevenene 1,186 1,107
1999 ... 1,223 1,142
2002 ... 1,405 875
00 ST TRSPR 1,406 884

On April 11, 2000, New Jersey
provided an enforceable commitment to
revise its attainment year motor vehicle
emission budgets within one year of the
official issuance of the MOBILE6 motor
vehicles emissions model for regulatory
purposes. The revised budgets that will
result from MOBILE6 will be based on
a more appropriate estimation of the
benefits from EPA’s Tier 2 vehicle and
fuel standards. New Jersey also
provided an enforceable commitment to
revise its attainment year motor vehicle
emission budgets if additional mobile
source control measures are adopted.

Since New Jersey has committed to
revise the emissions budgets which EPA
is proposing to approve today, EPA’s
approval of the emissions budgets will
last only until adequate revised budgets
are submitted pursuant to the above
commitments. The revised budgets will
apply as soon as they are found
adequate. It is not necessary to wait
until the revised budgets are approved
as revisions to the respective Plans
because EPA recognizes that if the
revised budgets are revised according to
MOBILES, they will be based on a more
technical understanding of motor
vehicle emission control programs and
therefore more appropriate than the
originally approved budgets for
conformity purposes. See EPA’s July 28,
2000 supplemental proposal (65 FR
46383) for the ozone attainment

demonstrations for more background
information.

Therefore, EPA finds that these
budgets are consistent with the control
measures included in the RFP Plans and
attainment demonstrations. EPA is
proposing to approve New Jersey’s
emission budgets. In the case of the
attainment budgets, this approval will
remain in effect only until the State
submits and EPA finds adequate revised
budgets meeting the commitments New
Jersey has made with respect to
submission of mobile source and
shortfall measure budgets.

V. Are New Jersey’s RFP Plans
Consistent With EPA’s Proposed
Approval of New Jersey’s 1-Hour Ozone
Attainment Demonstration?

On December 16, 1999 (64 FR 70380),
EPA proposed approval of New Jersey’s
1-hour ozone attainment demonstrations
SIP. However, EPA proposed that New
Jersey’s attainment demonstrations
needed additional emission reductions
in order to attain the 1-hour ozone
standard with sufficient surety. EPA
also identified the need for several other
enforceable commitments. On April 26,
2000, New Jersey submitted to EPA the
necessary enforceable commitments,
including the one to adopt additional
measures by October 31, 2001 which
would achieve the additional emission
reductions EPA identified. New Jersey
has been an active participant in the

Ozone Transport Commission’s process
of developing regional control strategies
that would achieve the necessary
additional reductions to attain the 1-
hour ozone standard. EPA proposes to
approve the enforceable commitments
that New Jersey submitted on April 26,
2000, and that New Jersey has met the
conditions EPA identified in the
December 16, 1999 Federal Register.

VI. What Are EPA’s Conclusions?

EPA has evaluated these submittals
for consistency with the Act, applicable
EPA regulations, and EPA policy. EPA
proposes approval of New Jersey’s: 1996
periodic emission inventory; 2002, 2005
and 2007 ozone projection year
emission inventories; 2002, 2005 and
2007 RFP Plans; transportation
conformity budgets; contingency
measures; and the enforceable
commitments for the 1-hour ozone
attainment demonstration.

VII. Administrative Requirements

Under Executive Order 12866 (58 FR
51735, October 4, 1993), this action is
not a “‘significant regulatory action” and
therefore is not subject to review by the
Office of Management and Budget. This
action merely approves State law as
meeting federal requirements and
imposes no additional requirements
beyond those imposed by State law.
Accordingly, the Administrator certifies
that this rule will not have a significant
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economic impact on a substantial
number of small entities under the
Regulatory Flexibility Act (5 U.S.C. 601
et seq.). Because this rule approves pre-
existing requirements under State law
and does not impose any additional
enforceable duty beyond that required
by State law, it does not contain any
unfunded mandate or significantly or
uniquely affect small governments, as
described in the Unfunded Mandates
Reform Act of 1995 (Public Law 104—4).
This rule also does not have a
substantial direct effect on one or more
Indian tribes, on the relationship
between the Federal Government and
Indian tribes, or on the distribution of
power and responsibilities between the
Federal Government and Indian tribes,
as specified by Executive Order 13175
(65 FR 67249, November 9, 2000), nor
will it have substantial direct effects on
the states, on the relationship between
the national government and the states,
or on the distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132 (64 FR 43255,
August 10, 1999), because it merely
approves a State rule implementing a
federal standard, and does not alter the
relationship or the distribution of power
and responsibilities established in the
Clean Air Act. This rule also is not
subject to Executive Order 13045 (62 FR
19885, April 23, 1997), because it is not
economically significant.

In reviewing SIP submissions, EPA’s
role is to approve state choices,
provided that they meet the criteria of
the Clean Air Act. In this context, in the
absence of a prior existing requirement
for the State to use voluntary consensus
standards (VCS), EPA has no authority
to disapprove a SIP submission for
failure to use VCS. It would thus be
inconsistent with applicable law for
EPA, when it reviews a SIP submission,
to use VCS in place of a SIP submission
that otherwise satisfies the provisions of
the Clean Air Act. Thus, the
requirements of section 12(d) of the
National Technology Transfer and
Advancement Act of 1995 (15 U.S.C.
272 note) do not apply. As required by
section 3 of Executive Order 12988 (61
FR 4729, February 7, 1996), in issuing
this rule, EPA has taken the necessary
steps to eliminate drafting errors and
ambiguity, minimize potential litigation,
and provide a clear legal standard for
affected conduct. EPA has complied
with Executive Order 12630 (53 FR
8859, March 15, 1988) by examining the
takings implications of the rule in
accordance with the “Attorney
General’s Supplemental Guidelines for
the Evaluation of Risk and Avoidance of

Unanticipated Takings” issued under
the executive order. This rule does not
impose an information collection
burden under the provisions of the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501 et seq.).

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Hydrocarbons,
Intergovernmental relations, Oxides of
Nitrogen, Ozone, Reporting and
recordkeeping requirements, Volatile
organic compounds.

Dated: August 31, 2001.

William J. Muszynski,

Acting Regional Administrator, Region 2.
[FR Doc. 01-22908 Filed 9-11-01; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 70

[KY=T5-2001-01; FRL—7055-3]

Clean Air Act Proposed Full Approval
of Operating Permit Program; KY

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed full approval.

SUMMARY: EPA proposes to fully
approve the operating permit program of
the Kentucky Department of
Environmental Protection. This program
was submitted in response to the
directive in the 1990 Clean Air Act
(CAA) Amendments that permitting
authorities develop, and submit to EPA,
programs for issuing operating permits
to all major stationary sources and to
certain other sources within the
permitting authorities’ jurisdiction. EPA
granted interim approval to Kentucky’s
operating permit program on November
14, 1995. Kentucky revised its program
to satisfy the conditions of the interim
approval and this action proposes
approval of those revisions and other
program changes made since the interim
approval was granted.

DATES: Comments on the program
revisions discussed in this proposed
action must be received in writing by
EPA on or before October 12, 2001.
ADDRESSES: Written comments on the
program revisions discussed in this
action should be addressed to Ms. Kim
Pierce, Regional Title V Program
Manager, Air & Radiation Technology
Branch, EPA, 61 Forsyth Street, SW.,
Atlanta, Georgia 30303—-8960. Copies of
the Kentucky submittals and other
supporting documentation used in
developing the proposed full approval

are available for inspection during
normal business hours at EPA, Air &
Radiation Technology Branch, 61
Forsyth Street, SW., Atlanta, Georgia
30303-8960. Interested persons wanting
to examine these documents, which are
contained in EPA docket file numbered
KY-T5-2001-01, should make an
appointment at least 48 hours before the
visiting day.
FOR FURTHER INFORMATION CONTACT: Kim
Pierce, EPA Region 4, at (404) 562-9124
or pierce.kim@epa.gov/.
SUPPLEMENTARY INFORMATION: This
section provides additional information
by addressing the following questions:
What is the operating permit program?
What is being addressed in this
document?
What are the program changes that EPA
proposes to approve?
What is involved in this proposed
action?

What Is the Operating Permit Program?

Title V of the CAA Amendments of
1990 required all state and local
permitting authorities to develop
operating permit programs that met
certain federal criteria. In implementing
the title V operating permit programs,
the permitting authorities require
certain sources of air pollution to obtain
permits that contain all applicable
requirements under the CAA. The focus
of the operating permit program is to
improve enforcement by issuing each
source a permit that consolidates all of
the applicable CAA requirements into a
federally enforceable document. By
consolidating all of the applicable
requirements for a facility, the source,
the public, and the permitting
authorities can more easily determine
what CAA requirements apply and how
compliance with those requirements is
determined.

Sources required to obtain an
operating permit under the title V
program include: “Major”’ sources of air
pollution and certain other sources
specified in the CAA or in EPA’s
implementing regulations. For example,
all sources regulated under the acid rain
program, regardless of size, must obtain
operating permits. Examples of major
sources include those that have the
potential to emit 100 tons per year or
more of volatile organic compounds
(VOCGCs), carbon monoxide, lead, sulfur
dioxide, nitrogen oxides (NOx), or
particulate matter (PMi0); those that
emit 10 tons per year of any single
hazardous air pollutant (specifically
listed under the CAA); or those that
emit 25 tons per year or more of a
combination of hazardous air pollutants
(HAPs). In areas that are not meeting the
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National Ambient Air Quality Standards
for ozone, carbon monoxide, or
particulate matter, major sources are
defined by the gravity of the
nonattainment classification. For
example, in ozone nonattainment areas
classified as ““serious,”” major sources
include those with the potential of
emitting 50 tons per year or more of
VOCs or NOx.

What Is Being Addressed in This
Document?

Where a title V operating permit
program substantially, but not fully, met
the criteria outlined in the
implementing regulations codified at 40
Code of Federal Regulations (CFR) part
70, EPA granted interim approval
contingent on the state revising its
program to correct the deficiencies.
Because the Kentucky program
substantially, but not fully, met the
requirements of part 70, EPA granted
interim approval in a rulemaking (60 FR
57186) published on November 14,
1995. The interim approval notice
described the conditions that had to be
met in order for the Kentucky program
to receive full approval. Kentucky
submitted a revision to its interimly
approved operating permit program on
February 13, 2001. This document
describes changes that have been made
to the Kentucky operating permit
program since interim approval was
granted.

What Are the Program Changes That
EPA Proposes To Approve?

As stipulated in the interim approval
notice, full approval of the Kentucky
title V operating permit program was
made contingent upon the following
rule changes:

(1) Revise the definitions of
“emissions unit” and “‘stationary
source” in 401 KAR 52:001 (previously
401 KAR 50:035, Section 1) to include
the emissions of all HAPs listed in
section 112(b) of the CAA for the
purposes of determining title V
applicability. Since both definitions
reference the term ‘“‘regulated air
pollutant,” Kentucky addressed the
deficiencies by revising the definition of
“regulated air pollutant” to include
HAPs subject to a standard or other
requirement established pursuant to
section 112 of the CAA. The state-
effective rule change was submitted to
EPA on February 13, 2001.

(2) Revise the definition of “regulated
air pollutant” in 401 KAR 52:001
(previously 401 KAR 50:035, Section 1)
to include all HAPs subject to
requirements established under section
112 of the CAA in order to ensure
permit issuance to all major sources. As

indicated above, Kentucky revised the
definition to include HAPs subject to a
standard or other requirement
established pursuant to section 112. The
state-effective rule change was
submitted to EPA on February 13, 2001.

(3) Revise Rule 401 KAR 52:020,
Section 13(1)(e) (previously 401 KAR
50:035 Section 5(2)(a)) to provide for
EPA review of administrative permit
amendments incorporating
requirements from preconstruction
review permits, as required by 40 CFR
70.8. Kentucky responded by revising
its rules to allow for EPA review of
administrative permit amendments that
incorporate preconstruction review
permits. The state-effective rule change
was submitted to EPA on February 13,
2001.

Kentucky made other program
changes after EPA granted interim
approval on November 14, 1995. These
changes include reorganizing the title V
operating permit program requirements
and promulgating them in the following
new rules on January 15, 2001: 401 KAR
52:001 ‘“Definitions for 401 KAR
Chapter 52,” 401 KAR 52:020 “Title V
permits,” 401 KAR 52:050 ‘“‘Permit
application forms,” 401 KAR 52:060
“Acid rain permits,” and 401 KAR
52:100 “Public, affected state, and U.S.
EPA review.” The requirements of part
70 are now addressed as follows:

(1) the applicability provisions of 40
CFR 70.3 and 70.4 are addressed in 401
KAR 52:020 Sections 1 and 2;

(2) 401 KAR 52:020 Sections 4-9, 23,
and 401 KAR 52:050 address the permit
application requirements in 40 CFR
70.5;

(3) the permit content requirements in
40 CFR 70.6 are addressed in 401 KAR
52:001 Section 1; 401 KAR 52:020
Sections 11, 12, 20, and 24; 401 KAR
52:100 Section 12; and Sections 1a—1c
of the document entitled “Cabinet
Provisions and Procedures for Issuing
Title V Permits,” which is incorporated
by reference in 401 KAR 52:020.
However, 401 KAR 52:020, Section
24(1)(d) allows sources ten workdays
after an emergency has occurred to
submit a written report. Because this
provision conflicts with 40 CFR
70.6(g)(3)(iv), EPA regards it as wholly
external to the program revisions
submitted for approval. Consequently,
EPA proposes to take no action on this
provision of Kentucky law and the
Commonwealth must continue
implementing the two-day emergency
notification requirement contained in
401 KAR 50:035, Section 4(7)(b)4. of its
interimly approved program;

(4) the operational flexibility and off-
permit provisions of 40 CFR 70.4(b)(12)
and (15), respectively, are addressed in

401 KAR 52:001 Section 1; 401 KAR
52:020 Sections 5, 17, and 18; and
Sections 1a—1c of the “Cabinet
Provisions and Procedures for Issuing
Title V Permits” document;

(5) the permit issuance, renewal,
reopenings, and revisions requirements
in 40 CFR 70.7 are addressed in 401
KAR 52:020 Sections 3, 7-9, 12-16, 19,
and 25; 401 KAR 52:100; and Sections
1a and 2 of the “Cabinet Provisions and
Procedures for Issuing Title V Permits”
document; and

(6) the requirements in 40 CFR 70.8
regarding permit review by EPA and
affected states are addressed in 401 KAR
52:100 and Section 2 of the “Cabinet
Provisions and Procedures for Issuing
Title V Permits” document.

The new rules, along with sufficient
evidence of their procedurally correct
adoption, were submitted to EPA on
February 13, 2001. A detailed analysis
showing how the operating permit
program requirements of part 70 are
addressed by Kentucky’s new rules is
available for review at the EPA Region
4 office.

Kentucky also amended its audit
privilege and immunity law, KRS
224.01-040, to remove language that
restricted its ability to adequately
administer and enforce the criminal
enforcement, civil penalty, and public
access provisions of the title V operating
permits program. The law was amended
in response to EPA’s Notice of
Deficiency (see 65 FR 76230, December
6, 2000), and the amendments became
effective in June 2001.

What Is Involved in This Proposed
Action?

Kentucky has fulfilled the conditions
of the interim approval granted on
November 14, 1995, and EPA proposes
full approval of Kentucky’s title V
operating permit program. EPA also
proposes approval of the other program
changes described above. The
regulations in Kentucky’s federally
approved title V program include 401
KAR 50:038 ‘““Air emissions fee,” 401
KAR 52:001 “Definitions for 401 KAR
Chapter 52,” 401 KAR 52:020 ““Title V
permits” (except 401 KAR 52:020,
Section 24(1)(d)), 401 KAR 52:050
“Permit application forms,” 401 KAR
52:060 “Acid rain permits,” 401 KAR
52:100 “Public, affected state, and U.S.
EPA review,” and 401 KAR 50:035,
Section 4(7)(b)4.

Administrative Requirements
A. Request for Public Comments

EPA requests comments on the
program revisions discussed in this
proposed action. Copies of the Kentucky
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submittals and other supporting
documentation used in developing the
proposed full approval are contained in
a docket file numbered KY-T5-2001-01
that is maintained at the EPA Region 4
office. The docket is an organized and
complete file of all the information
submitted to, or otherwise considered
by, EPA in the development of this
proposed full approval. The primary
purposes of the docket are: (1) To allow
interested parties a means to identify
and locate documents so that they can
effectively participate in the approval
process, and (2) to serve as the record
in case of judicial review. The docket
files are available for public inspection
at the location listed under the
ADDRESSES section of this document.
EPA will consider any comments
received in writing by October 12, 2001.

B. Executive Order 12866

The Office of Management and Budget
has exempted this regulatory action
from Executive Order 12866, entitled
“Regulatory Planning and Review.”

C. Executive Order 13045

Protection of Children from
Environmental Health Risks and Safety
Risks (62 FR 19885, April 23, 1997)
applies to any rule that: (1) is
determined to be “‘economically
significant” as defined under Executive
Order 12866, and (2) concerns an
environmental health or safety risk that
EPA has reason to believe may have a
disproportionate effect on children. If
the regulatory action meets both criteria,
the Agency must evaluate the
environmental health or safety effects of
the planned rule on children, and
explain why the planned regulation is
preferable to other potentially effective
and reasonably feasible alternatives
considered by the Agency.

This rule is not subject to Executive
Order 13045 because it is not an
economically significant regulatory
action as defined in Executive Order
12866, and it does not involve decisions
intended to mitigate environmental
health or safety risks.

D. Executive Order 13132

This rule does not have Federalism
implications because it will not have
substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132, “Federalism”
(64 FR 43255, August 10, 1999). This
rule merely approves existing
requirements under state law, and does
not alter the relationship or the

distribution of power and
responsibilities between the state and
the federal government established in
the CAA.

E. Executive Order 13175

This rule does not have tribal
implications because it will not have a
substantial direct effect on one or more
Indian tribes, on the relationship
between the federal government and
Indian tribes, or on the distribution of
power and responsibilities between the
federal government and Indian tribes, as
specified by Executive Order 13175,
“Consultation and Coordination with
Indian Tribal Governments” (65 FR
67249, November 9, 2000).

F. Executive Order 13211

This rule is not subject to Executive
Order 13211, “Actions Concerning
Regulations That Significantly Affect
Energy Supply, Distribution, or Use” (66
FR 28355, May 22, 2001), because it is
not a significantly regulatory action
under Executive Order 12866.

G. Regulatory Flexibility Act

The Regulatory Flexibility Act
generally requires an agency to conduct
a regulatory flexibility analysis of any
rule subject to notice and comment
rulemaking requirements unless the
agency certifies that the rule will not
have a significant economic impact on
a substantial number of small entities.
Small entities include small businesses,
small not-for-profit enterprises, and
small governmental jurisdictions.

This rule will not have a significant
impact on a substantial number of small
entities because operating permit
program approvals under section 502 of
the CAA do not create any new
requirements but simply approve
requirements that the state is already
imposing. Therefore, because this
approval does not create any new
requirements, I certify that this action
will not have a significant economic
impact on a substantial number of small
entities.

H. Unfunded Mandates Reform Act

Under sections 202 of the Unfunded
Mandates Reform Act of 1995, EPA
must prepare a budgetary impact
statement to accompany any proposed
or final rule that includes a federal
mandate that may result in estimated
costs to state, local, or tribal
governments in the aggregate, or to the
private sector, of $100 million or more.
Under section 205, EPA must select the
most cost-effective and least
burdensome alternative that achieves
the objectives of the rule and is
consistent with statutory requirements.

Section 203 requires EPA to establish a
plan for informing and advising any
small governments that may be
significantly or uniquely impacted by
the rule.

EPA has determined that the approval
action proposed does not include a
federal mandate that may result in
estimated costs of $100 million or more
to either state, local, or tribal
governments in the aggregate, or to the
private sector. This federal action
approves pre-existing requirements
under state or local law, and imposes no
new requirements. Accordingly, no
additional costs to state, local, or tribal
governments, or to the private sector,
result from this action.

I. National Technology Transfer and
Advancement Act

Section 12 of the National Technology
Transfer and Advancement Act
(NTTAA) of 1995 requires federal
agencies to evaluate existing technical
standards when developing a new
regulation. To comply with NTTAA,
EPA must consider and use ‘“voluntary
consensus standards’’ (VCS) if available
and applicable when developing
programs and policies unless doing so
would be inconsistent with applicable
law or otherwise impractical.

In reviewing operating permit
programs, EPA’s role is to approve state
choices, provided that they meet the
criteria of the CAA and EPA’s
regulations codified at 40 CFR part 70.
In this context, in the absence of a prior
existing requirement for the state to use
VCS, EPA has no authority to
disapprove an operating permit program
for failure to use VCS. It would thus be
inconsistent with applicable law for
EPA, when it reviews an operating
permit program, to use VCS in place of
an operating permit program that
otherwise satisfies the provisions of the
CAA. Thus, the requirements of section
12(d) of NTTAA do not apply.

J. Paperwork Reduction Act

This action will not impose any
collection of information subject to the
provisions of the Paperwork Reduction
Act, 44 U.S.C. 3501 et seq., other than
those previously approved and assigned
OMB control number 2060-0243. For
additional information concerning these
requirements, see 40 CFR part 70. An
agency may not conduct or sponsor, and
a person is not required to respond to,

a collection of information unless it
displays a currently valid OMB control
number.

List of Subjects in 40 CFR Part 70

Environmental protection,
Administrative practice and procedure,
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Air pollution control, Intergovernmental

relations, Operating permits, Reporting

and recordkeeping requirements.
Authority: 42 U.S.C. 7401-7671q.

Dated: September 4, 2001.
A. Stanley Meiburg,
Acting Regional Administrator, Region 4.
[FR Doc. 01-22912 Filed 9-11-01; 8:45 am]
BILLING CODE 6560-50-P

DEPARTMENT OF TRANSPORTATION
Coast Guard

46 CFR Parts 67 and 68

[USCG 2001-10048]

Vessel Documentation: *'Sold Foreign”

AGENCY: Coast Guard, DOT.
ACTION: Request for comments.

SUMMARY: The Coast Guard seeks
comments from the public on its
interpretation of the term “sold
foreign”. Its current interpretation may
disqualify from eligibility for coastwise
trade certain vessels whose ownership
has become ““foreign” in technical ways.
Some affected parties feel that this
interpretation imposes a harsh penalty
for slight, often unintended foreign
involvement while others feel that it just
preserves the privilege of coastwise
trade for the domestic fleet.

DATES: Comments and related material
must reach the Docket Management
Facility on or before December 11, 2001.

ADDRESSES: To make sure your
comments and related material do not
enter the docket (USCG 2001-100438)
more than once, please refer them to the
docket and submit them by only one of
the following means:

(1) By mail to the Docket Management
Facility, U.S. Department of
Transportation, room PL—-401, 400
Seventh Street SW., Washington, DC
20590-0001.

(2) By hand delivery to room PL-401
on the Plaza level of the Nassif Building,
400 Seventh Street SW., Washington,
DG, between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.
The telephone number is 202-366—
9329.

(3) By fax to the Facility at 202—493—
2251.

(4) Electronically through the Web
Site for the Docket Management System
at http://dms.dot.gov.

The Docket Management Facility
maintains the public docket for this
notice. Comments and material received
from the public, as well as documents
mentioned in this preamble as being

available in the docket, will become part
of this docket and will be available for
inspection or copying at room PL—401
on the Plaza level of the Nassif Building
at the same address, DC, between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays. You may also
find this docket on the Internet at http:/
/dms.dot.gov.

FOR FURTHER INFORMATION CONTACT: For
questions on this Request for
Comments, call LCDR Don Darcy,
Project Manager, Office of Standards
Evaluation and Development Division,
Coast Guard Headquarters, 202-267—
1200. For questions on viewing or
submitting material to the docket, call
Dorothy Beard, Chief, Dockets,
Department of Transportation, 202—366—
5149.

SUPPLEMENTARY INFORMATION:
Request for Comments

We encourage you to submit
comments and related material. If you
do so, please include your name and
address, identify the docket number of
this Request for Comments (USCG
2001-10048), indicate the specific
question(s) listed under Questions of
this document to which each comment
applies, and give the reason for each
comment. You may submit your
comments and material by mail, hand
delivery, fax, or electronic means to the
Docket Management Facility at the
address under ADDRESSES; but please
submit them by only one means. If you
submit them by mail or delivery, submit
them in an unbound format, no larger
than 82 by 11 inches, suitable for
copying and electronic filing. If you
submit them by mail and would like to
know they reached the Facility, please
enclose a stamped, self-addressed
postcard or envelope. Your comments
and materials may influence the
interpretation that we propose. We will
consider all of them received during the
comment period.

The Coast Guard may hold a public
meeting. Whether it does will depend
on the response to this notice. You may
seek a meeting by submitting a request
to the address under ADDRESSES. The
request should include the reasons why
a meeting would be beneficial. If the
Coast Guard determines that it should
hold a public meeting, it will hold one
at a time and place announced by a later
notice in the Federal Register.

Background and Purpose

The first proviso of section 27 of the
Merchant Marine Act, 1920 (46 App.
U.S.C. 883), as amended, provides,
among other things, that a vessel of
more than 200 gross tons as measured

under chapter 143 of Title 46, United
States Code (46 U.S.C. 14301 et seq.),
and otherwise qualified for coastwise
trade, may not be documented for
coastwise trade if it has been “* * *
sold foreign in whole or in part * * *”.
The Coast Guard has interpreted the
term “‘sold foreign” to mean that the
vessel has transferred from one business
entity, to a newly restructured business
entity, to (1) an owner who is no longer
a U.S. citizen or (2) an owner who is no
longer eligible to document a vessel
under the laws of the U.S. If the owner
is a business entity, it must meet the
requirements for documentation under
§12102 of Title 46 U.S.C., and for a
coastwise-trade endorsement under
§12106. (There are limited exceptions
under the Oil Pollution Act of 1990 (33
U.S.C. 1321) and under the Act of
September 2, 1958 (46 App. U.S.C. 883—
1).) The Coast Guard has held that, once
a business entity no longer meets these
statutory requirements, its vessels have
“sold foreign.” In the case of a
corporation, any vessel transferred to a
business entity that does not meet the
quorum requirements for a board of
directors or that has a noncitizen
chairman of the board is permanently
barred from coastwise trade. The Coast
Guard has held that no business entity
can reverse or cure the loss of the
privilege of coastwise trade by
reorganizing so as to satisfy 46 U.S.C.
12102. The only way a vessel which has
run afoul of the strictures of the first
proviso has regained the privilege has
been through enactment of special
legislation.

Questions

We especially need the public’s
assistance in answering the following
questions, and welcome any added
information on this topic. In responding
to each question, please explain your
reasons for each answer as specifically
as possible so that we can carefully
weigh the consequences and impacts of
any actions we may take.

At this time the Coast Guard is
reconsidering its interpretation of the
effect of the first proviso. For it to do so,
it invites comments on the following
questions:

1. Should the Coast Guard issue a
formal letter-ruling addressing the
proposed reorganization of a business
entity before the entity undertakes the
reorganization?

2.a. If a qualified owner sells a vessel
to an owner unqualified because
foreign, should the unqualified owner
be able to cure the defect through its
own reorganization?

b. Should the Coast Guard count as
accomplishing a “sale” the
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reorganization of an owner that, until
the reorganization, qualified to
document vessels in accordance with 46
U.S.C. 121027 If so, should the owner be
able to cure the defect through a second
reorganization?

c. If a business entity can reorganize
to satisfy 46 U.S.C. 12102, so as to avoid
a permanent loss of the privilege of
coastwise trade, should a vessel sold to
a natural person other than a citizen be
able to regain the privilege upon the
naturalization of that person?

3. Should there be a time by which
the reorganization posited in paragraph
2.a, the second reorganization posited in
paragraph 2.b, or the naturalization
posited in paragraph 2.c must either
start or finish?

Dated: June 27, 2001.
Joseph J. Angelo,

Acting Assistant Commandant for Marine,
Safety and Environmental Protection.

[FR Doc. 01-22815 Filed 9-11-01; 8:45 am]
BILLING CODE 4910-15-U

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73

[DA 01-2057; MM Docket No. 01-217, RM—
10236; MM Docket No. 01-218, RM-10237;
MM Docket No. 01-219, RM-10238; MM
Docket No. 01-220, RM-10239]

Radio Broadcasting Services; Hollis,
OK; Mangum, OK; Rule, TX; and Santa
Anna, TX

AGENCY: Federal Communications
Commission.

ACTION: Proposed rule.

SUMMARY: This document proposes four
allotments in Hollis, OK, Mangum, OK,
Rule, TX, and Santa Anna, TX. The
Commission requests comments on a
petition filed by Jeraldine Anderson,
proposing the allotment of Channel
274C2 at Hollis, Oklahoma, as the
community’s second FM allotment.
There is currently one vacant FM
allotment at Hollis for Channel 223A.
Channel 274C2 can be allotted to Hollis
in compliance with the Commission’s
minimum distance separation
requirements with a site restriction of
15.7 km (9.7 miles) south of Hollis. The
coordinates for Channel 274C2 at Hollis
are 34-32-55 North Latitude and 99—
56—12 West Longitude. See
SUPPLEMENTARY INFORMATION infra.
DATES: Comments must be filed on or
before October 22, 2001, and reply
comments on or before November 6,
2001.

ADDRESSES: Federal Communications
Commission, Washington, DC 20554. In
addition to filing comments with the
FCC, interested parties should serve the
petitioner as follows: Jeraldine
Anderson, 1702 Cypress Drive, Irving,
Texas 75061.

FOR FURTHER INFORMATION CONTACT:
Deborah A. Dupont, Mass Media Bureau
(202) 418-7072.

SUPPLEMENTARY INFORMATION: This is a
synopsis of the Commission’s Notice of
Proposed Rule Making, MM Docket Nos.
01-217, 01-218, 01-219, and 01-220;
adopted August 22, 2001, and released
August 31, 2001. The full text of this
Commission decision is available for
inspection and copying during normal
business hours in the FCC Reference
Information Center (Room CY-A257),
445 12th Street, SW., Washington, DC.
The complete text of this decision may
also be purchased from the
Commission’s copy contractor,
International Transcription Service,
Inc., (202) 857-3800, 1231 20th Street,
N.W., Washington, D.C. 20036.

The Commission requests comment
on a petition filed by Jeraldine
Anderson proposing the allotment of
Channel 259C2 at Mangum, Oklahoma,
as the community’s first competing FM
transmission service. Channel 259C2
can be allotted to Mangum in
compliance with the Commission’s
minimum distance separation
requirements with a site restriction of 25
km (15.5 miles) west of Mangum. The
coordinates for Channel 259C2 at
Mangum are 34-53—28 North Latitude
and 99-46-33 West Longitude.

The Commission further requests
comment on a petition filed by Jeraldine
Anderson proposing the allotment of
Channel 253A at Rule, Texas, as the
community’s first competing FM
transmission service. (A rulemaking is
pending in another proceeding to
consider allocation of Channel 239A as
a first FM transmission service.)
Channel 253A can be allotted to Rule in
compliance with the Commission’s
minimum distance separation
requirements with a site restriction of
3.2 km (2 miles) southwest of Rule. The
coordinates for Channel 253A at Rule
are 33—10-17 North Latitude and 99—
55-24 West Longitude.

The Commission further requests
comment on a petition filed by Jeraldine
Anderson proposing the allotment of
Channel 282A at Santa Anna, Texas, as
the community’s first competing FM
transmission service. Channel 282A can
be allotted to Santa Anna in compliance
with the Commission’s minimum
distance separation requirements with a
site restriction of 8.5 km (5.3 miles)

southeast of Santa Anna. The
coordinates for Channel 282A at Rule
are 31-40-36 North Latitude and 99—
16—25 West Longitude. The proposed
allotment will require concurrence by
Mexico because Santa Anna is located
within 320 kilometers (199 miles) of the
Mexican border.

The Provisions of the Regulatory
Flexibility Act of 1980 do not apply to
this proceeding. Members of the public
should note that from the time a Notice
of Proposed Rule Making is issued until
the matter is no longer subject to
Commission consideration or court
review, all ex parte contacts are
prohibited in Commission proceedings,
such as this one, which involve channel
allotments. See 47 CFR 1.1204(b) for
rules governing permissible ex parte
contacts.

For information regarding proper
filing procedures for comments, see 47
CFR 1.415 and 1.420.

List of Subjects in 47 CFR Part 73

Radio broadcasting.

For the reasons discussed in the
preamble, the Federal Communications
Commission proposes to amend 47 CFR
part 73 as follows:

PART 73—RADIO BROADCAST
SERVICES

1.The authority citation for part 73
continues to read as follows:

Authority: 47 U.S.C. 154, 303, 334 and 336.

§73.202 [Amended]

2. Section 73.202(b), the Table of FM
Allotments under Oklahoma, is
amended by adding Channel 274C2 at
Hollis and by adding Channel 259C2 at
Mangum.

3. Section 73.202(b), the Table of FM
Allotments under Texas, is amended by
adding Rule, Channel 253A and by
adding Channel 282A at Santa Anna.

Federal Communications Commission.

John A. Karousos,

Chief, Allocations Branch, Policy and Rules
Division, Mass Media Bureau.

[FR Doc. 01-22836 Filed 9—-11-01; 8:45 am)]
BILLING CODE 6712-01-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73

[DA 01-2056, MM Docket No. 01-221, RM—
10171]

Radio Broadcasting Services; Buffalo
Gap, TX

AGENCY: Federal Communications
Commission.
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ACTION: Proposed rule.

SUMMARY: This document requests
comments on a petition filed by
Katherine Pyeatt proposing the
allotment of Channel 227A at Buffalo
Gap, Texas, as that community’s first
local FM service. The coordinates for
Channel 227A at Buffalo Gap are 32-16—
55 and 99-53-54. There is a site
restriction 6.5 kilometers (4.03 miles)
west of the community.

DATES: Comments must be filed on or
before October 22, 2001, and reply
comments on or before November 11,
2001.

ADDRESSES: Federal Communications
Commission, 445 Twelfth Street, SW.,
Washington, DC 20554. In addition to
filing comments with the FCC,
interested parties should serve the
petitioner, as follows: Katherine Pyeatt,
6655 Aintree circle, Dallas, Texas
75214.

FOR FURTHER INFORMATION CONTACT:
Kathleen Scheuerle, Mass Media
Bureau, (202) 418—2180.

SUPPLEMENTARY INFORMATION: This is a
summary of the Commission’s Notice of
Proposed Rule Making, MM Docket No.
01-221, adopted August 22, 2001, and
released August 31, 2001. The full text
of this Commission decision is available
for inspection and copying during
normal business hours in the
Commission’s Reference Information
Center, 445 Twelfth Street, SW.,
Washington, DC 20554. The complete
text of this decision may also be
purchased from the Commission’s
duplicating contractor, Qualex
International, Portals II, 445 12th Street,
SW., Room CY-B402, Washington, DC,
telephone 202-863-2893, facsimile
202—-863-2898, or via e-mail
qualexint@aol.com.

Provisions of the Regulatory
Flexibility Act of 1980 do not apply to
this proceeding.

Members of the public should note
that from the time a Notice of Proposed
Rule Making is issued until the matter
is no longer subject to Commission
consideration or court review, all ex
parte contacts are prohibited in
Commission proceedings, such as this
one, which involve channel allotments.
See 47 CFR 1.1204(b) for rules
governing permissible ex parte contact.

For information regarding proper
filing procedures for comments, see 47
CFR 1.415 and 1.420.

List of Subjects in 47 CFR Part 73

Radio broadcasting.

For the reasons discussed in the
preamble, the Federal Communications

Commission proposes to amend 47 CRF
part 73 as follows:

PART 73—RADIO BROADCAST
SERVICES

1. The authority citation for part 73
continues to read as follows:

Authority: 47 U.S.C. 154, 303, 334 and 336.

§73.202 [Amended]

2. Section 73.202(b), the Table of FM
Allotments under Texas, is amended by
adding Buffalo Gap, Channel 227A.
Federal Communications Commission.

John A. Karousos,

Chief, Allocations Branch, Policy and Rules
Division, Mass Media Bureau.

[FR Doc. 01-22835 Filed 9-11-01; 8:45 am]
BILLING CODE 6712-01-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73

[DA No. 01-1997; MM Docket No. 01-112;
RM-10115]

Radio Broadcasting Services;
Waitsburg, WA

AGENCY: Federal Communications
Commission.

ACTION: Proposed rule, withdrawal.

SUMMARY: This document dismisses a
petition for rule making filed by Jeffrey
Bruton requesting the allotment of
Channel 272A at Waitsburg,
Washington. See 66 FR 30365, June 6,
2001. Neither Bruton nor any other
party filed comments supporting an
allotment at Waitsburg. As it is the
Commission’s policy to refrain from
making an allotment absent supporting
comments, we will dismiss Bruton’s
proposal. With this action, this
proceeding is terminated.

FOR FURTHER INFORMATION CONTACT:
Kathleen Scheuerle, Mass Media
Bureau, (202) 418-2180.
SUPPLEMENTARY INFORMATION: This is a
summary of the Commission’s Report
and Order, MM Docket No. 01-112,
adopted August 22, 2001, and released
August 31, 2001. The full text of this
Commission decision is available for
inspection and copying during regular
business hours at the FCC Reference
Information Center, Portals II, 445
Twelfth Street, SW., Room CY-B402,
Washington, DC 20554. This document
may also be purchased from the
Commission’s duplicating contractor,
Qualex International, Portals II, 445
12th Street, SW., Room CY-B402,
Washington, DC 20554, telephone 202—

863—-2893, facsimile 202-863—-2898, or
via e-mail qualexint@aol.com.

Federal Communications Commission.
John A. Karousos,

Chief, Allocations Branch, Policy and Rules
Division, Mass Media Bureau.

[FR Doc. 01-22833 Filed 9—11-01; 8:45 am)]
BILLING CODE 6712-01-U

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73

[DA 01-2058; MM Docket No. 01-209, RM—
10224; MM Docket No. 01-210, RM-10225;
MM Docket No. 01-211, RM-10221; MM
Docket No. 01-212, RM-10222; MM Docket
No. 01-213, RM-10226; MM Docket No. 01—
214, RM-10227; MM Docket No. 01-215,
RM-10228; MM Docket No. 01-216, RM—
10223]

Radio Broadcasting Services: Broken
Bow, OK; Crowell, TX; Holly Springs,
MS; Kiowa, OK; McBain, MI; Menard,
TX; Sparkman, AR; and Valliant, OK.

AGENCY: Federal Communications
Commission.
ACTION: Proposed rule.

SUMMARY: This document proposes new
allotments to Broken Bow, OK; Crowell,
TX; Holly Springs, MS; Kiowa, OK;
McBain, MI; Menard, TX; Sparkman,
AR; and Valliant, OK. The Commission
requests comments on a petition filed by
Maurice Salsa, proposing the allotment
of Channel 285A at Broken Bow,
Oklahoma, as the community’s second
local aural transmission service.
Channel 285A can be allotted to Broken
Bow in compliance with the
Commission’s minimum distance
separation requirements with a site
restriction of 5.9 kilometers (3.7 miles)
northwest of Broken Bow. The
coordinates for Channel 285A at Broken
Bow are 34-04—41 North Latitude and
94-45-53 West Longitude. See
Supplementary Information.

DATES: Comments must be filed on or
before October 22, 2001, and reply
comments on or before November 6,
2001.

ADDRESSES: Federal Communications
Commission, Washington, DC 20554. In
addition to filing comments with the
FCC, interested parties should serve the
petitioners, as follows: Maurice Salsa,
5615 Evergreen Valley Drive, Kingwood,
Texas 77345 (Petitioner for Broken Bow,
Oklahoma; Kiowa, Oklahoma; and
Valliant, Oklahoma); Katherine Pyeatt,
6655 Aintree Circle, Dallas, Texas 75214
(Petitioner for Crowell, Texas; and
Menard, Texas); Holly Springs Radio,
P.O. Box 165, Winona, Mississippi
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(Petitioner for Holly Springs,
Mississippi); Arthur Belendiuk,
Smithwick & Belendiuk, P.C.; 5028
Wisconsin Avenue, N.W., Suite 301;
Washington, D.C. 20016 (Counsel for
petitioner for McBain, Michigan); and
Big Country Radio, Inc., P.O. Box 11196,
College Station, Texas 77842 (Petitioner
for Sparkman, Arkansas).

FOR FURTHER INFORMATION CONTACT: R.
Barthen Gorman, Mass Media Bureau,
(202) 418-2180.

SUPPLEMENTARY INFORMATION: This is a
synopsis of the Commission’s Notice of
Proposed Rule Making, MM Docket No.
01-209; MM Docket No. 01-210; MM
Docket No. 01-211; MM Docket No. 01—
212; MM Docket No. 01-213; MM
Docket No. 01-214; MM Docket No. 01—
215; and MM Docket No. 01-2186,
adopted August 22, 2001, and released
August 31, 2001. The full text of this
Commission decision is available for
inspection and copying during normal
business hours in the FCC Reference
Information Center (Room CY-A257),
445 12th Street, SW, Washington, DC.
The complete text of this decision may
also be purchased from the
Commission’s copy contractor,
International Transcription Service,
Inc., (202) 857-3800, 1231 20th Street,
NW, Washington, DC 20036.

The Commission requests comments
on a petition filed by Katherine Pyeatt
proposing the allotment of Channel
293C3 at Crowell, Texas, as the
community’s first local aural
transmission service. Channel 293C3
can be allotted to Crowell in compliance
with the Commission’s minimum
distance separation requirements with a
site restriction of 9.7 kilometers (6.0
miles) west of Crowell. The coordinates
for Channel 293C3 at Crowell are 34—
00-00 North Latitude and 99-49-40
West Longitude.

The Commission requests comments
on a petition filed by Holly Springs
Radio proposing the allotment of
Channel 243A at Holly Springs,
Mississippi, as that community’s fourth
local aural FM transmission service.
Channel 243A can be allotted to Holly
Springs in compliance with the
Commission’s minimum distance
separation requirements with a site
restriction of 12.6 kilometers (7.9 miles)
southwest of Holly Springs. The
coordinates for Channel 243A at Holly
Springs are 34—41-32 North Latitude
and 89-32-33 West Longitude.

The Commission requests comments
on a petition filed by Maurice Salsa
proposing the allotment of Channel
254A at Kiowa, Oklahoma, as that
community’s first local aural

transmission service. Channel 254A can
be allotted to Kiowa in compliance with
the Commission’s minimum distance
separation requirements with a site
restriction of 7.1 kilometers (4.4 miles)
west of Kiowa. The coordinates for
Channel 254A at Kiowa are 34—42-23
North Latitude and 95-58—48 West
Longitude.

The Commission requests comments
on a petition filed on behalf of McBain
Broadcasting Company proposing the
allotment of Channel 300A at McBain,
Michigan, as that community’s first
local aural transmission service. Chanel
300A can be allotted to McBain in
compliance with the Commission’s
minimum distance separation
requirements with a site restriction 9.1
kilometers (5.6 miles) east of McBain.
The coordidnates for Channel 300A at
McBain are 44-12-09 North Latitude
and 85-06—02 West Longitude. Since
McBain is located within 320 kilometers
of the U.S.-Canada border, concurrence
of the Canadian Government will be
requested for this allotment.

The Commission requests comments
on a petition filed by Katherine Pyeatt
proposing the allotment of Channel
242A at Menard, Texas, as that
community’s second local FM
transmission service. Channel 242A can
be allotted to Menard in compliance
with the Commission’s minimum
distance separation requirements with a
site restriction of 11.8 kilometers (7.3
miles) northwest of Menard, Texas. The
coordinates for Channel 242A at Menard
are 30—59—47 North Latitude and 99—
52—06 West Longitude. Since Menard is
located within 320 kilometers of the
U.S.-Mexico border, concurrence of the
Mexican government will be requested
for this allotment.

The Commission requests comments
on a petition filed by Big Country Radio,
Inc. proposing the allotment of Channel
259A at Sparkman, Arkansas, as that
community’s first local aural
transmission service. Channel 259A can
be allotted to Sparkman in compliance
with the Commission’s minimum
distance separation requirements at the
city’s reference coordinates. The
coordinates for Channel 259A at
Sparkman are 33—-55-00 North Latitude
and 92-50-53 West Longitude.

The Commission requests comments
on a petition filed by Maurice Salsa
proposing the allotment of Channel
234C3 at Valliant, Oklahoma, as that
community’s first local aural
transmission service. Chanel 234C3 can
be allotted to Valliant in compliance
with the Commission’s minimum
distance separation requirements at the

city’s reference coordinates. The
coordinates for Channel 234C3 at
Valliant are 34-00—06 North Latitude
and 95—05—42 West Longitude.

Provisions of the Regulatory
Flexibility Act of 1980 do not apply to
this proceeding.

Members of the public should note
that from the time a Notice of Proposed
Rule Making is issued until the matter
is no longer subject to Commission
consideration or court review, all ex
parte contacts are prohibited in
Commission proceedings, such as this
one, which involve channel allotments.
See 47 CFR 1.1204(b) for rules
governing permissible ex parte contacts.

For information regarding proper
filing procedures for comments, see 47
CFR 1.415 and 1.420.

List of Subjects in 47 CFR Part 73

Radio broadcasting.

For the reasons discussed in the
preamble, the Federal Communications
Commission proposes to amend 47 CFR
Part 73 as follows:

PART 73—RADIO BROADCAST
SERVICES

1. The authority citation for Part 73
continues to read as follows:

Authority: 47 U.S.C. 154, 303, 334, and
336.

§73.202 [Amended]

1. Section 73.202(b), the Table of FM
Allotments under Arkansas, is amended
by adding Sparkman, Channel 259A.

2. Section 73.202(b), the Table of FM
Allotments under Michigan, is amended
by adding McBain, Channel 300A.

3. Section 73.202(b), the Table of FM
Allotments under Mississippi, is
amended by adding Channel 243A at
Holly Springs.

4. Section 73.202(b), the Table of FM
Allotments under Oklahoma, is
amended by adding Channel 285A at
Broken Bow; Kiowa, Channel 254A; and
Valliant, Channel 234C3.

5. Section 73.202(b) of the Table of
FM Allotments under Texas, is
amended by adding Crowell, Channel
293C3, and Channel 242A at Menard.

Federal Communications Commission.

John A. Karousos,

Chief, Allocations Branch, Policy and Rules
Division, Mass Media Bureau.

[FR Doc. 01-22832 Filed 9-11-01; 8:45 am]
BILLING CODE 6712-01-P
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FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 90

[WT Docket No. 01-146; RM-9966; FCC 01—
199]

Amendment of Part 90 of the
Commission’s Rules and Policies for
Applications and Licensing of Low
Power Operations in the Private Land
Mobile Radio 450-470 MHz Band

AGENCY: Federal Communications
Commission.

ACTION: Proposed rule.

SUMMARY: This document proposes
changes to the Commission’s Rules
concerning low power operations in the
private land mobile radio (PLMR) 450—
470 MHz band. Many of these proposals
reflect a consensus plan and are
intended to address a diversity of low
power communication requirements.

DATES: Comments are due on or before
October 12, 2001; reply comments are
due on or before November 13, 2001.

ADDRESSES: Comments should be filed
to the Commission’s Secretary, Magalie
Roman Salas, Office of Secretary,
Federal Communications Commission,
445 12th St., SW., Room TW-A325,
Washington, DC 20554. Comments may
also be filed using the Commission’s
Electronic Filing System, which can be
accessed via the Internet at
www.fcc.gov/e-file/ecfs.html.

FOR FURTHER INFORMATION CONTACT: Guy
Benson, Esq. (202) 418-29486,
<gbenson@fcc.gov>, Public Safety and
Private Wireless Division, Wireless
Telecommunications Bureau.

SUPPLEMENTARY INFORMATION: This is a
summary of the Commission’s Notice of
Proposed Rule Making, (NPRM), FCC
01-199 in WT Docket No. 01-146,
adopted on July 2, 2001, and released on
July 24, 2001. The full text of this
document is available for public
inspection and copying during regular
business hours at the FCC Reference
Information Center, Portals II, 445 12th
Street, SW., Room CY-A257,
Washington, DC 20554. This document
may also be purchased from the
Commission’s duplicating contractor,
Qualex International, Portals II, 445
12th Street, SW, Room CY-B402,
Washington, DC, 20554, telephone 202—
863-2893, facsimile 202—-863—-2898, or
via e-mail qualexint@aol.com. The full
text may also be downloaded at:
www.fce.gov. Alternative formats are
available to persons with disabilities by
contacting Brian Millin at (202) 418—
7426 or TTY (202) 418-7365,
bmillin@fcc.gov.

Summary of the Notice of Proposed
Rule Making

1. Section 90.267 of the Commission’s
Rules provides that any regularly
assignable channel in the 450-470 MHz
PLMR band may be designated by the
frequency coordinators as a low power
channel in a defined geographic area.
Low power stations authorized under
this section are limited to two (2) watts
output power. The Low Power Plan
currently in effect designates 104 “12.5
kHz offset” channel pairs (hereinafter
“‘channel pairs”) for low power
operation nationwide: ninety (90) in the
Industrial/Business Pool and fourteen
(14) in the Public Safety Pool. The 6.25
kHz “drop in” channels directly
adjacent to each designated 12.5 kHz
channel are also designated for low
power use.

2. On September 11, 2000, the Land
Mobile Communications Council
(LMCQC) filed a Petition for Rule Making
requesting the commencement of a
proceeding to consider revisions to the
Commission’s Rules and policies for
low power operations in the 450-470
MHz band. The LMCC is a non-profit
association of organizations
representing virtually all users of land
mobile radio systems, providers of land
mobile services, and manufacturers of
land mobile radio equipment. LMCC’s
membership includes all of the
Commission’s certified part 90
frequency coordinators. The Petition for
Rule Making reflects the LMCC’s
Consensus Plan for low power PLMR
frequencies in 450-470 MHz band. This
Notice of Proposed Rule Making seeks
comment on the proposals set forth in
the LMCC’s Petition as well as other
matters related to low power operations
in the private land mobile radio (PLMR)
450-470 MHz band.

3. For the ninety (90) Industrial/
Business Pool channel pairs, the
Commission proposes to adopt the
LMCC’s proposal to divide these
channel pairs into four groups (A, B, C
and D) each with differing technical and
operational limitations. Group A
consisting of fifty (50) channel pairs,
would be allowed a maximum power of
20 watts ERP for base stations and 5
watts total power output (TPO) for
mobile/portable units. In addition,
antenna height for fixed stations would
be restricted to 23 meters (75 feet above
ground level). Forty (40) of the fifty (50)
channel pairs in Group A would be
designated for low power use only
within 80 km (50 miles) of the top 100
urban areas. Outside of these areas, the
40 channel pairs would be available for
use at higher power limits. The ten (10)
remaining Group A channel pairs would

be designated nationwide for low power
(20 watts/5 watts) operation, and would
not be available for higher power use
outside the top 100 urban areas. The
Commission seeks comment as to,
where higher power is proposed outside
the top 100 urban areas, whether an
intermediate power (such as 21-100
watts) should be considered instead.
The Commission also seeks comment on
how to define the top 100 urban areas.

4. Additionally, the Commission
seeks comment on whether to amend
the rules so that ten (10) Industrial/
Business Pool channel pairs (Group B)
would be restricted to low power non-
voice operations, and whether voice
operations should be allowed on a
secondary, non-interfering basis to data.

5. The Commission also seeks
comment on whether to amend the rules
so that twenty-five (25) channel pairs
(Group C) would be available for non-
coordinated, itinerant use. Four of the
frequencies that LMCC suggested for
Group C, however, are currently
designated under 47 C.F.R. part 90 for
dockside operations on a primary basis.
These four frequencies are authorized
for mobile operation for radio remote
control and telemetering functions, and
also may be operated in the continuous
carrier transmit mode. We do not
believe that sharing between these
currently authorized uses and the
proposed non-coordinated, itinerant
operations is advisable due to the
potential for harmful interference.
Consequently, we seek comment as to
what alternate channels might replace
the four frequencies listed by LMCC.
Also, the Commission tentatively
concludes that ten channel pairs that
LMCC suggested for Group C should not
be made available for such itinerant use
until the end of the wireless medical
telemetry transition period (October
2003).

6. The Commission also seeks
comment on LMCC’s suggestion to
retain current rules for the five (5)
channel pairs that comprise Group D.
Current rules designate these channels,
in all areas or specified areas of the
nation, for central station alarm use.

7. For the fourteen (14) Public Safety
Pool channel pairs, the Commission
seeks comment on whether to amend
the rules to increase the maximum
operating power for the fourteen (14)
channel pairs allocated to the Public
Safety Pool to five (5) watts TPO.

8. The Commission seeks comment on
a number of issues related to LMCC’s
Petition/Consensus Plan and the
Commission’s low power rules and
policies. For example, comment is
sought on whether to amend the rules
to codify the Consensus Plan. We also
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ask questions about whether to use
“effective radiated power” or “total
power output” for power limitations.
The Commission seeks comment on
whether to amend the rules to limit low
power, non-voice communications to
the ten channels in Group B, and
whether Group A and/or C channels
should be designated primarily for voice
operations, with non-voice operations
authorized on a secondary basis in
either group.

9. Finally, the Commission seeks
comment on how to treat entities
licensed for high power operation (as
well as other incumbents) on the
channel pairs that are specifically
designated for low power operation.

Regulatory Flexibility Act

10. As required by the Regulatory
Flexibility Act (RFA), the Commission
has prepared an Initial Regulatory
Flexibility Analysis (IRFA) of the
expected impact on small entities of the
policies and rules proposed in the
Notice of Proposed Rule Making.
Written public comments are requested
on the IRFA. Comments must be
identified as responses to the IRFA and
must be filed by the deadlines for
comments on this Notice of Proposed
Rule Making.

Reason for, and Objectives of, the R&O

11. The Commission tasked the PLMR
frequency coordinators to develop a
plan for low power operations, through
industry consensus, on what was
formerly known as the 450-470 MHz
low power offset channels. On June 4,
1997, the Land Mobile Communications
Council (LMCC) filed this plan
(Consensus Plan). Because the LMCC'’s
Consensus Plan required changes to the
Commission’s Rules, on September 11,
2000, the LMCC submitted a petition for
rule making in which it asks the
Commission to adopt these rule
changes. Therefore, the Commission
proposes to amend part 90 of its rules
in order to effectuate the changes
suggested in the Consensus Plan.

12. These rule changes are needed in
order to facilitate the viability of
important low power operations in the
450-470 MHz band. Previously, low
power operators were licensed on
channels that were 12.5 kHz removed
from regularly assignable channels in
this band (“12.5 kHz offset channels”).
These offset channels, however, were
reclassified by the Commission for high
power operation. Because of the
continuing need for low power
channels, we believe that
implementation of the rule changes
proposed in this Notice is in the public
interest.

Legal Basis

13. Authority for the proposed rules
included in this issuance of this Notice
is contained in Sections 1, 4(i), 302,
303(f), and (r), and 332 of the
Communications Act of 1934, as
amended, 47 U.S.C. §§1, 154(i), 302,
303(f) and (r), and 332.

Description and Estimate of the Number
of Small Entities to Which the Rules
Will Apply

14. The RFA directs agencies to
provide a description of, and, where
feasible, an estimate of the number of
small entities that may be affected by
the proposed rules, if adopted. The RFA
defines the term “small entity” as
having the same meaning as the terms
“small business,” “small organization,”
and “small business concern” under
section 3 of the Small Business Act. A
small business concern is one which: (1)
Is independently owned and operated;
(2) is not dominant in its field of
operation; and (3) satisfies any
additional criteria established by the
SBA. Nationwide, as of 1992, there were
approximately 275,801 small
organizations. “Small governmental
jurisdiction” generally means
“governments of cities, counties, towns,
townships, villages, school districts, or
special districts, with a population of
less than 50,000.” As of 1992, there
were approximately 85,006 such
jurisdictions in the United States. This
number includes 38,978 counties, cities,
and towns; of these, 37,566, or ninety-
six percent, have populations of fewer
than 50,000. The Census Bureau
estimates that this ratio is
approximately accurate for all
governmental entities. Thus, of the
85,006 governmental entities, we
estimate that 81,600 (ninety-one
percent) are small entities. Below, we
further describe and estimate the
number of small entity licensees and
regulatees that may be affected by the
proposed rules, if adopted.

15. Public Safety radio services and
Governmental entities. As a general
matter, Public Safety Radio Pool
licensees include police, fire, local
government, forestry conservation,
highway maintenance, and emergency
medical services. The SBA rules contain
a definition for small radiotelephone
(wireless) companies, which
encompasses business entities engaged
in radiotelephone communications
employing no more that 1,500 persons.
There are a total of approximately
127,540 licensees within these services.
Governmental entities as well as private
businesses comprise the licensees for
these services. The RFA also includes

small governmental entities as a part of
the regulatory flexibility analysis.
“Small governmental jurisdiction”
generally means ‘“‘governments of cities,
counties, towns, townships, villages,
school districts, or special districts, with
a population of less than 50,000.” As of
1992, there were approximately 85,006
such jurisdictions in the United States.
This number includes 38,978 counties,
cities and towns; of these, 37,566, or 96
percent, have populations of fewer than
50,000. The Census Bureau estimates
that this ratio is approximately accurate
for all governmental entities. Thus, of
the 85,006 governmental entities, the
Commission estimates that 81,600 (91
percent) are small entities.

16. Estimates for PLMR Licensees.
Private land mobile radio systems serve
an essential role in a vast range of
industrial, business, land transportation,
and public safety activities. These
radios are used by companies of all sizes
operating in all U.S. business categories.
Because of the vast array of PLMR users,
the Commission has not developed a
definition of small entities specifically
applicable to PLMR users, nor has the
SBA developed any such definition. The
SBA rules do, however, contain a
definition for small radiotelephone
(wireless) companies. Included in this
definition are business entities engaged
in radiotelephone communications
employing no more that 1,500 persons.
According to the Bureau of the Census,
only twelve radiotelephone firms of a
total of 1,178 such firms which operated
during 1992 had 1,000 or more
employees. For the purpose of
determining whether a licensee is a
small business as defined by the SBA,
each licensee would need to be
evaluated within its own business area.
The Commission’s fiscal year 1994
annual report indicates that, at the end
of fiscal year 1994, there were 1,101,711
licensees operating 12,882,623
transmitters in the PLMR bands below
512 MHz.

17. Equipment Manufacturers. The
Commission anticipates that radio
equipment manufacturers will be
affected by the proposals in this
proceeding. According to the SBA’s
regulations, a radio and television
broadcasting and communications
equipment manufacturer must have 750
or fewer employees in order to qualify
as a small business concern. Census
Bureau data indicate that there are 858
U.S. firms that manufacture radio and
television broadcasting and
communications equipment, and that
778 of these firms have fewer than 750
employees and would therefore be
classified as small entities.
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Reporting, Recordkeeping, and Other
Compliance Requirements

18. Reporting, record keeping, and
compliance requirements under these
proposed rules are nominal. No new
reporting, recordkeeping, or other
compliance requirements would be
imposed on applicants or licensees as a
result of the actions proposed in this
rule making proceeding.

Steps Taken to Minimize Significant
Economic Impact on Small Entities, and
Significant Alternatives Considered

19. The RFA requires an agency to
describe any significant alternatives that
it has considered in reaching its
proposed approach, which may include
the following four alternatives: (1) The
establishment of differing compliance or
reporting requirements or timetables
that take into account the resources
available to small entities; (2) the
clarification, consolidation, or
simplification of compliance or
reporting requirements under the rule
for small entities; (3) the use of
performance, rather than design,
standards; and (4) an exemption from
coverage of the rule or any part thereof
for small entities.

20. Regarding the proposal to increase
the power limits and antenna height for
low power users operating on the fifty
channels in Group A, there should be no
significant adverse impact on small
entities. Although increasing the power
and antenna height limits for low power
users on these channels could decrease
the number of operators possible in a
given area, the Commission believes
that the need for higher power and
antenna height on these channels
outweighs the potential losses. An
alternative to this proposal would be to
maintain the current power restriction
of 2 watts output power and 7 meters
antenna height, or impose power
limitations less than 20 watts for base
stations and 5 watts for mobile/portable
stations and less than 23 meters antenna
height above ground level. These
alternatives, however, would not
address the need, especially in hostile
communications areas, for more than 2
watts output power and antenna heights
of 7 meters.

21. In addition, regarding the proposal
to designate 25 channels for low power,
itinerant use in Group C, incumbent
licensees, some of which may be small
entities, could face interference from
itinerant users that will not be required
to coordinate their operations through a
certified frequency coordinator. Such
potential interference, however, is
balanced against the need for itinerant
operations in the PLMR services. In this

connection, small businesses that
require itinerant operations will be
eligible for these channels and may
benefit from the proposal. Although
comment is sought as to how to treat
incumbents generally in Group C,
commenters should specifically discuss
those incumbents that are considered to
be small businesses.

22. Regarding the proposal to require
manufacturers of radios that are capable
of working on these Group C channels
to construct the radios so that they only
work on these 25 channels and other
UHF color dot and star dot frequencies,
there should be no significant adverse
impact on small entities. An alternative
to this proposal would be to not require
manufacturers to construct the radios so
as to limit the frequencies that they are
capable of working on. This alternative
would not, however, help protect full
power coordinated channels from
additional co-channel conflicts that
might occur from uncoordinated users.

23. Regarding the proposal to allow 5
watts ERP for the fourteen channels in
the Public Safety Pool, there should be
no significant adverse impact on small
entities. An alternative to this proposal
would be to maintain the current
limitation of 2 watts output power or to
impose a power limitation of less than
5 watts ERP. Neither of these
alternatives, however, would be
sufficient to promote flexibility for
Public Safety Pool licensees that require
more than 2 watts output power for
their operations.

24. Finally, comment is sought on
how the changes proposed in the Notice
will effect small entities.

Report to Congress

25. The Commission will send a copy
of the NPRM, including this IRFA, in a
report to be sent to Congress pursuant
to the Small Business Regulatory
Enforcement Fairness Act of 1996. In
addition, the Commission will send a
copy of the NPRM, including the IRFA,
to the Chief Counsel for Advocacy of the
Small Business Administration. A copy
of the NPRM and IRFA (or summaries
thereof) will also be published in the
Federal Register.

Administrative Matters

Ex Parte Rules—Permit-but-Disclose
Proceeding

26. This is a permit-but-disclose
notice and comment rulemaking
proceeding. Ex parte presentations are
permitted, except during the Sunshine
Agenda period, if they are disclosed as
provided in the Commission’s Rules.
See generally 47 CFR 1.1200(a), 1.1203,
and 1.1206.

Alternative Formats

27. Alternative formats (computer
diskette, large print, audio cassette and
Braille) are available from Brian Millin
at (202) 418-7426, TTY (202) 418-7365,
or at bmillin@fcc.gov. This Notice can
also be downloaded at http://
www.fcc.gov/dtf/.

Pleading Dates

28. Pursuant to Sections 1.415 and
1.419 of the Commission’s rules, 47 CFR
1.415 and 1.419, interested parties may
file comments on or before October 12,
2001 and reply comments on or before
November 13, 2001. Comments may be
filed using the Commission’s Electronic
Comment Filing System (ECFS), http://
www.fcc.gov/e-file/ecfs.html, or by filing
paper copies. See Electronic Filing of
Documents in Rulemaking Proceedings,
63 Fed. Reg. 23,121 (1998).

29. Comments filed through the ECFS
can be sent as an electronic file via the
Internet to http://www.fcc.gov/e-file/
ecfs.html. Generally, only one copy of
an electronic submission must be filed.
If multiple docket or rulemaking
numbers appear in the caption of this
proceeding, however, commenters must
transmit one electronic copy of the
comments to each docket or rulemaking
number referenced in the caption. In
completing the transmittal screen,
commenters should include their full
name, Postal Service mailing address,
and the applicable docket or rulemaking
number. Parties may also submit an
electronic comment by Internet e-mail.
To get filing instructions for e-mail
comments, commenters should send an
e-mail to ecfs@fcc.gov, and should
include the following words in the body
of the message, “get form <your e-mail
address>.” A sample form and
directions will be sent in reply.

30. Parties who choose to file by
paper must file an original and four
copies of each filing. If more than one
docket or rulemaking number appear in
the caption of this proceeding,
commenters must submit two additional
copies for each additional docket or
rulemaking number. All filings must be
sent to the Commission’s Secretary,
Magalie Roman Salas, Office of the
Secretary, Federal Communications
Commission, 445 Twelfth Street, S.W.,
TW-A325, Washington, D.C. 20554.

Ordering Clauses

31. Accordingly, It is ordered that,
pursuant to Sections 1, 4(i), 302, 303(f)
and (r), and 332 of the Communications
Act of 1934, as amended, 47 U.S.C. 1,
154(i), 302, 303(f) and (r), 332, the
Petition for Rule Making filed by the
Land Mobile Communications Council
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on September 11, 2000, Is Granted to the
extent indicated herein.

32. It Is Further Ordered that,
pursuant to Sections 1, 4(i), 302, 303(f)
and (r), and 332 of the Communications
Act of 1934, as amended, 47 U.S.C. 1,
154(i), 302, 303(f) and (r), 332, Notice is
Hereby given of the proposed regulatory
changes described in this Notice of
Proposed Rule Making, and that
Comment Is Sought on these proposals.

33. It Is Further Ordered that the
Commission’s Consumer Information
Bureau, Reference Information Center,
Shall Send a copy of this Notice of
Proposed Rule Making, WT Docket No.
01-146, including the Initial Regulatory
Flexibility Analysis, to the Chief
Counsel for Advocacy of the Small
Business Administration in accordance
with Section 603(a) of the Regulatory
Flexibility Act.

List of Subjects in 47 CFR Part 90
Communications equipment, Radio

Federal Communications Commission.
Magalie Roman Salas,
Secretary.

For reasons discussed in the
preamble, the Federal Communications
Commission proposes to amend 47 CFR
part 90 as follows:

PART 90—PRIVATE LAND MOBILE
RADIO SERVICES

1. The authority citation for Part 90
continues to read as follows:

Authority: Sections 4(i), 11, 303(g), 303(r)
and 332(c)(7) of the Communications Act of
1934, as amended, 47 U.S.C. 154(i), 161,
303(g), 303(r), 332(c)(7).

2. Section 90.20 is amended as
follows:

A. The table in paragraph (c)(3) is
amended by revising the entries for the
following frequencies to include new
limitation number 84 (Note: In the final
rule, we will set out the full entry for
each frequency listed):

§90.20 Public Safety Pool.
* * * * *
* % %

Eg)) * *x %

453.03125 MHz, 453.0375 MHz,
453.04375 MHz, 453.05625 MHz,
453.0625 MHz, 453.06875 MHz,
453.08125 MHz, 453.0875 MHz,
453.09375 MHz, 453.10625 MHz,
453.1125 MHz, 453.11875 MHz,
453.13125 MHz, 453.1375 MHz,
453.14375 MHz, 453.88125 MHz,
453.8875 MHz, 453.89375 MHz,
453.90625 MHz, 453.9125 MHz,
453.91875 MHz, 453.93125 MHz,
453.9375 MHz, 453.94375 MHz,
453.95625 MHz, 453.9625 MHz,
453.96875 MHz, 453.98125 MHz,

453.9875 MHz, 453.99375 MHz,
458.03125 MHz, 458.0375 MHz,
458.04375 MHz, 458.05625 MHz,
458.0625 MHz, 458.06875 MHz,
458.08125 MHz, 458.0875 MHz,
458.09375 MHz, 458.10625 MHz,
458.1125 MHz, 458.11875 MHz,
458.13125 MHz, 458.1375 MHz,
458.14375 MHz, 458.88125 MHz,
458.8875 MHz, 458.89375 MHz,
458.90625 MHz, 458.9125 MHz,
458.91875 MHz, 458.93125 MHz,
458.9375 MHz, 458.94375 MHz,
458.95625 MHz, 458.9625 MHz,
458.96875 MHz, 458.98125 MHz,
458.9875 MHz, 458.99375 MHz,
460.48125 MHz, 460.4875 MHz,
460.49375 MHz, 460.50625 MHz,
460.5125 MHz, 460.51875 MHz,
460.53125 MHz, 460.5375 MHz,
460.54375 MHz, 460.55625 MHz,
460.5625 MHz, 460.56875 MHz,
465.48125 MHz, 465.4875 MHz,
465.49375 MHz, 465.50625 MHz,
465.5125 MHz, 465.51875 MHz,
465.53125 MHz, 465.5375 MHz,
465.54375 MHz, 465.55625 MHz,
465.5625 MHz, 465.56875 MHz.
B. A new paragraph (d)(84) is added

to read as follows:

§90.20 Public Safety Pool.
* * * * *

(d) EE

(84) These frequencies are low power
frequencies governed by § 90.267.

3. Section 90.35(b)(3) is amended as
follows:

§90.35 Industrial/Business Pool.

A. The table in paragraph (b)(3) is
amended by revising the entries for the
following frequencies to include new
limitation number 83 (Note: In the final
rule, we will set out the full entry for
each frequency listed):

451.18125 MHz, 451.1875 MHz,
451.19375 MHz, 451.23125 MHz,
451.2375 MHz, 451.24375 MHz,
451.28125 MHz, 451.2875 MHz,
451.29375 MHz, 451.30625 MHz,
451.3125 MHz, 451.31875 MHz,
451.33125 MHz, 451.3375 MHz,
451.34375 MHz, 451.35625 MHz,
451.3625 MHz, 451.36875 MHz,
451.38125 MHz, 451.3875 MHz,
451.39375 MHz, 451.40625 MHz,
451.4125 MHz, 451.41875 MHz,
451.43125 MHz, 451.4375 MHz,
451.44375 MHz, 451.45625 MHz,
451.4625 MHz, 451.46875 MHz,
451.48125 MHz, 451.4875 MHz,
451.49375 MHz, 451.50625 MHz,
451.5125 MHz, 451.51875 MHz,
451.53125 MHz, 451.5375 MHz,
451.54375 MHz, 451.55625 MHz,
451.5625 MHz, 451.56875 MHz,
451.58125 MHz, 451.5875 MHz,
451.59375 MHz, 451.60625 MHz,

451.6125 MHz, 451.61875 MHz,
451.63125 MHz, 451.6375 MHz,
451.64375 MHz, 451.65625 MHz,
451.6625 MHz, 451.66875 MHz,
451.68125 MHz, 451.6875 MHz,
451.69375 MHz, 451.70625 MHz,
451.7125 MHz, 451.71875 MHz,
451.73125 MHz, 451.7375 MHz,
451.74375 MHz, 451.75625 MHz,
451.7625 MHz, 451.76875 MHz,
452.03125 MHz, 452.0375 MHz,
452.04375 MHz, 452.05625 MHz,
452.0625 MHz, 452.06875 MHz,
452.08125 MHz, 452.0875 MHz,
452.09375 MHz, 452.10625 MHz,
452.1125 MHz, 452.11875 MHz,
452.13125 MHz, 452.1375 MHz,
452.14375 MHz, 452.15625 MHz,
452.1625 MHz, 452.16875 MHz,
452.18125 MHz, 452.1875 MHz,
452.19375 MHz, 452.28125 MHz,
452.2875 MHz, 452.29375 MHz,
452.30625 MHz, 452.3125 MHz,
452.31875 MHz, 452.40625 MHz,
452.4125 MHz, 452.41875 MHz,
452.48125 MHz, 452.4875 MHz,
452.49375 MHz, 452.50625 MHz,
452.5125 MHz, 452.51875 MHz,
452.53125 MHz, 452.5375 MHz,
452.54375 MHz,

452.63125 MHz, 452.6375 MHz,
452.64375 MHz, 452.65625 MHz,
452.6625 MHz, 452.66875 MHz,
452.68125 MHz, 452.6875 MHz,
452.69375 MHz, 452.70625 MHz,
452.7125 MHz, 452.71875 MHz,
452.75625 MHz, 452.7625 MHz,
452.76875 MHz, 452.78125 MHz,
452.7875 MHz, 452.79375 MHz,
452.80625 MHz, 452.8125 MHz,
452.81875 MHz, 452.83125 MHz,
452.8375 MHz, 452.84375 MHz,
452.85625 MHz, 452.8625 MHz,
452.86875 MHz, 452.88125 MHz,
452.8875 MHz, 452.89375 MHz,
452.98125 MHz, 452.9875 MHz,
452.99375 MHz, 456.18125 MHz,
456.1875 MHz, 456.19375 MHz,
456.23125 MHz, 456.2375 MHz,
456.24375 MHz, 456.28125 MHz,
456.2875 MHz, 456.29375 MHz,
456.30625 MHz, 456.3125 MHz,
456.31875 MHz, 456.33125 MHz,
456.3375 MHz, 456.34375 MHz,
456.35625 MHz, 456.3625 MHz,
456.36875 MHz, 456.38125 MHz,
456.3875 MHz, 456.39375 MHz,
456.40625 MHz, 456.4125 MHz,
456.41875 MHz, 456.43125 MHz,
456.4375 MHz, 456.44375 MHz,
456.45625 MHz, 456.4675 MHz,
456.46875 MHz, 456.48125 MHz,
456.4875 MHz, 456.49375 MHz,
456.50625 MHz, 456.5125 MHz,
456.51875 MHz, 456.53125 MHz,
456.5375 MHz, 456.54375 MHz,
456.55625 MHz, 456.5625 MHz,
456.56875 MHz, 456.58125 MHz,
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456.5875 MHz, 456.59375 MHz,
456.60625 MHz, 456.6125 MHz,
456.61875 MHz, 456.63125 MHz,
456.6375 MHz, 456.64375 MHz,
456.65625 MHz, 456.6625 MHz,
456.66875 MHz, 456.68125 MHz,
456.6875 MHz, 456.69375 MHz,
456.70625 MHz, 456.7125 MHz,
456.71875 MHz, 456.73125 MHz,
456.7375 MHz, 456.74375 MHz,
456.75625 MHz, 456.7625 MHz,
456.76875 MHz, 457.03125 MHz,
457.0375 MHz, 457.04375 MHz,
457.05625 MHz, 457.0625 MHz,
457.06875 MHz,

457.08125 MHz, 457.0875 MHz,
457.09375 MHz, 457.10625 MHz,
457.1125 MHz, 457.11875 MHz,
457.13125 MHz, 457.1375 MHz,
457.14375 MHz, 457.15625 MHz,
457.1625 MHz, 457.16875 MHz,
457.18125 MHz, 457.1875 MHz,
457.19375 MHz, 457.28125 MHz,
457.2875 MHz, 457.29375 MHz,
457.30625 MHz, 457.3125 MHz,
457.31875 MHz, 457.40625 MHz,
457.4125 MHz, 457.41875 MHz,
457.48125 MHz, 457.4875 MHz,
457.49375 MHz, 457.50625 MHz,
457.5125 MHz, 457.51875 MHz,
457.53125 MHz, 457.5375 MHz,
457.54375 MHz, 457.63125 MHz,
457.6375 MHz, 457.64375 MHz,
457.65625 MHz, 457.6625 MHz,
457.66875 MHz, 457.68125 MHz,
457.6875 MHz, 457.69375 MHz,
457.70625 MHz, 457.7125 MHz,
457.71875 MHz, 457.75625 MHz,
457.7625 MHz, 457.76875 MHz,
457.78125 MHz, 457.7875 MHz,
457.79375 MHz, 457.80625 MHz,
457.8125 MHz, 457.81875 MHz,
457.83125 MHz, 457.8375 MHz,
457.84375 MHz, 457.85625 MHz,
457.8625 MHz, 457.86875 MHz,
457.88125 MHz, 457.8875 MHz,
457.89375 MHz, 457.98125 MHz,
457.9875 MHz, 457.99375 MHz,
460.90625 MHz, 460.9125 MHz,
460.91875 MHz, 460.93125 MHz,
460.9375 MHz, 460.94375 MHz,
460.95625 MHz, 460.9625 MHz,
460.96875 MHz, 460.98125 MHz,
460.9875 MHz, 460.99375 MHz,
461.00625 MHz, 461.0125 MHz,
461.01875 MHz, 461.03125 MHz,
461.0375 MHz, 461.04375 MHz,
461.05625 MHz, 461.0625 MHz,
461.06875 MHz, 461.08125 MHz,
461.0875 MHz, 461.09375 MHz,
461.10625 MHz, 461.1125 MHz,
461.11875 MHz, 461.13125 MHz,
461.1375 MHz, 461.14375 MHz,
461.15625 MHz, 461.1625 MHz,
461.16875 MHz, 461.18125 MHz,
461.1875 MHz, 461.19375 MHz,
461.20625 MHz, 461.2125 MHz,
461.21875 MHz,

461.23125 MHz, 461.2375 MHz,
461.24375 MHz, 461.25625 MHz,
461.2625 MHz, 461.26875 MHz,
461.28125 MHz, 461.2875 MHz,
461.29375 MHz, 461.30625 MHz,
461.3125 MHz, 461.31875 MHz,
461.33125 MHz, 461.3375 MHz,
461.34375 MHz, 461.35625 MHz,
461.3625 MHz, 461.36875 MHz,
462.18125 MHz, 462.1875 MHz,
462.19375 MHz, 462.20625 MHz,
462.2125 MHz, 462.21875 MHz,
462.23152 MHz, 462.2375 MHz,
462.24375 MHz, 462.25625 MHz,
462.2625 MHz, 462.26875 MHz,
462.28125 MHz, 462.2875 MHz,
462.29375 MHz, 462.30625 MHz,
462.3125 MHz, 462.31875 MHz,
462.33125 MHz, 462.3375 MHz,
462.34375 MHz, 462.35625 MHz,
462.3625 MHz, 462.36875 MHz,
462.38125 MHz, 462.3875 MHz,
462.39375 MHz, 462.40625 MHz,
462.4125 MHz, 462.41875 MHz,
462.43125 MHz, 462.4375 MHz,
462.44375 MHz, 462.45625 MHz,
462.4625 MHz, 462.46875 MHz,
462.48125 MHz, 462.4875 MHz,
462.49375 MHz, 462.50625 MHz,
462.5125 MHz, 462.51875 MHz,
462.8625 MHz, 462.8875 MHz,
462.9125 MHz, 464.48125 MHz,
464.4875 MHz, 464.5125 MHz,
464.51875 MHz, 464.53125 MHz,
464.5375 MHz, 464.5625 MHz,
464.56875 MHz, 465.90625 MHz,
465.9125 MHz, 465.91875 MHz,
465.93125 MHz, 465.9375 MHz,
465.94375 MHz, 465.95625 MHz,
465.9625 MHz, 465.96875 MHz,
465.98125 MHz, 465.9875 MHz,
465.99375 MHz, 466.00625 MHz,
466.0125 MHz, 466.01875 MHz,
466.03125 MHz, 466.0375 MHz,
466.04375 MHz, 466.05625 MHz,
466.0625 MHz, 466.06875 MHz,
466.08125 MHz, 466.0875 MHz,
466.09375 MHz, 466.10625 MHz,
466.1125 MHz, 466.11875 MHz,
466.13125 MHz, 466.1375 MHz,
466.14375 MHz, 466.15625 MHz,
466.1625 MHz, 466.16875 MHz,
466.18125 MHz,

466.1875 MHz, 466.19375 MHz,
466.20625 MHz, 466.2125 MHz,
466.21875 MHz, 466.23125 MHz,
466.2375 MHz, 466.24375 MHz,
466.25625 MHz, 466.2625 MHz,
466.26875 MHz, 466.28125 MHz,
466.2875 MHz, 466.29375 MHz,
466.30625 MHz, 466.3125 MHz,
466.31875 MHz, 466.33125 MHz,
466.3375 MHz, 466.34375 MHz,
466.35625 MHz, 466.3625 MHz,
466.36875 MHz, 467.18125 MHz,
467.1875 MHz, 467.19375 MHz,
467.20625 MHz, 467.2125 MHz,
467.21875 MHz, 467.23152 MHz,

467.2375 MHz, 467.24375 MHz,
467.25625 MHz, 467.2625 MHz,
467.26875 MHz, 467.28125 MHz,
467.2875 MHz, 467.29375 MHz,
467.30625 MHz, 467.3125 MHz,
467.31875 MHz, 467.33125 MHz,
467.3375 MHz, 467.34375 MHz,
467.35625 MHz, 467.3625 MHz,
467.36875 MHz, 467.38125 MHz,
467.3875 MHz, 467.39375 MHz,
467.40625 MHz, 467.4125 MHz,
467.41875 MHz, 467.43125 MHz,
467.4375 MHz, 467.44375 MHz,
467.45625 MHz, 467.4675 MHz,
467.46875 MHz, 467.48125 MHz,
467.4875 MHz, 467.49375 MHz,
467.50625 MHz, 467.5125 MHz,
467.51875 MHz, 467.8625 MHz,
467.8875 MHz, 467.9125 MHz,
469.48125 MHz, 469.4875 MHz,
469.5125 MHz, 469.51875 MHz,
469.53125 MHz, 469.5375 MHz,
469.5625 MHz, 469.56875 MHz.

B. A new paragraph (c)(83) is added
to read as follows:

§90.35 Industrial/business pool.

* * * * *

(C) * *x %

(83) These frequencies are low power
frequencies governed by § 90.267.

4. Section 90.35 is amended by
revising paragraph (c)(67) to read as
follows:

§90.35 Industrial/Business Pool.

* * * * *

(C) * % %

(67) Use of this frequency is on a
secondary basis and subject to the
provisions of § 90.267(a)(4), (a)(7), (a)(8)
and (a)(9).

5. Section 90.203 is amended by
adding paragraph (m) to read as follows:

§90.203 Certification required.

* * * * *

(m) Transmitters for use on low power
itinerant channels must be certificated,
in accordance with the provisions of
Part 2 of the Commission’s Rules, and
designed so that their operation is
limited to the frequencies listed in
§90.267(a)(4) and/or frequencies
464.500 MHz, 464.550 MHz, 467.850
MHz, 467.875 MHz, 467.900 MHz , and
467.925 MHz.

6. Section 90.267 is amended by
revising paragraph (a) to read as follows:

§90.267 Assignment and use of
frequencies in the 450-470 MHz band for
low power use.

(a) The following frequencies between
450-470 MHz are designated for low-
power use subject to the provisions of
this section. Pairs are shown but single
frequencies are available for simplex
operations.
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(1) Group A1 Frequencies. The
Industrial/Business Pool frequencies
listed in Group A1 are available on a
coordinated basis, pursuant to
§90.35(b)(2) and §90.175(b), as follows:

(i) Within 80 kilometers of the top
[xxx] urban areas, operation on these

INDUSTRIAL/BUSINESS PooL GROUP Al Low POWER FREQUENCIES

frequencies is limited to 5 watts output
power for mobile stations and 20 watts
effective radiated power for fixed
stations. A maximum antenna height of
23 meters (75 feet) above ground is
authorized for fixed stations.

(ii) Outside 80 kilometers of the top
[xxx] urban areas, operation on these
frequencies is available for full power
operation pursuant to the power and
antenna height limits listed in § 90.205.

451.18125
456.18125
451.1875
456.1875
451.19375
456.19375
451.28125
456.28125
451.2875
456.2875
451.29375
456.29375
451.30625
456.30625
451.3125
456.3125
451.31875
456.31875
451.35625
456.35625
451.3625
456.3625
451.36875
456.36875
451.38125
456.38125
451.3875
456.3875
451.39375
456.39375
451.40625
456.40625
451.4125
456.4125
451.41875
456.41875
451.45625
456.45625
451.4625
456.4625
451.46875
456.46875
451.48125
456.48125
451.4875
456.4875
451.49375
456.49375
451.50625
456.50625
451.5152
456.5125
451.51875
456.51875
451.55625
456.55625
451.5625
456.5625
451.56875
456.56875

451.58125
456.58125
451.5875
456.5875
451.59375
456.59375
451.60625
456.60625
451.6125
456.6125
451.61875
456.61875
451.65625
456.65625
451.6625
456.6625
451.66875
456.66875
451.68125
456.68125
451.6875
456.6875
451.69375
456.69375
451.70625
456.70625
451.7125
456.7125
451.71875
456.71875
451.73125
456.73125
451.7375
456.7375
451.74375
456.74375
451.75625
456.75625
451.7625
456.7625
451.76825
456.76875
452.03125
457.03125
452.0375
457.0375
452.04375
457.04375
452.05625
457.05625
452.0625
457.0625
452.06875
457.06875
452.08125
457.08125
452.0875
457.0875
452.09375
457.09375

452.10625
457.10625
452.1125
457.1125
452.11875
457.11875
452.13125
457.13125
452.1375
457.1375
452.14375
457.14375
452.15625
457.15625
452.1625
457.1625
452.16875
457.16875
452.18125
457.18125
452.1875
457.1875
452.19375
457.19375
452.28125
457.28125
452.2875
457.2875
452.29375
457.29375
452.48125
457.48125
452.4875
457.4875
452.49375
457.49375
452.53125
457.53125
452.5375
457.5375
452.54375
457.54375
452.63125
457.63125
452.6375
457.6375
452.64375
457.64375
452.65625
457.65625
452.6625
457.6625
452.66875
457.66875
452.68125
457.68125
452.6875
457.6875
452.69375
457.69375

452.70625
457.70625
452.7125
457.7125
452.71875
457.71875
452.78125
457.78125
452.7875
457.7875
452.79375
457.79375
452.80625
457.80625
452.8125
457.8125
452.81875
457.81875
452.83125
457.83125
452.8375
457.8375
453.84375
457.84375
452.88125
457.88125
452.8875
457.8875
452.89375
457.89375
452.98125
457.98125
452.9875
457.9875
452.99375
457.99375
462.18125
467.18125
462.1875
467.1875
462.19375
467.19375
462.45625
467.45625
462.4625
467.4625
462.46875
467.46875
462.48125
467.48125
462.4875
467.4875
462.49375
467.49375
462.50625
467.50625
462.5125
467.5125
462.51875
467.51875

(2) Group A2 Frequencies. The Industrial/Business Pool frequencies listed in Group A2 are available nationwide
on a coordinated basis, pursuant to §90.35(b)(2) and §90.175(b). Operation on these frequencies is limited to 5 watts
output power for mobile stations and 20 watts effective radiated power for fixed stations. A maximum antenna height
of 23 meters (75 feet) above ground is authorized for fixed stations.
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INDUSTRIAL/BUSINESS PooL GRouUP A2 Low POWER FREQUENCIES

451.23125 451.53125 452.40625 452.85625
456.23125 456.53125 457.40625 457.85625
451.2375 451.5375 452.4125 452.8625
456.2375 456.5375 457.4125 457.8625
451.24375 451.54375 452.41875 452.86875
456.24375 456.54375 457.41875 457.86875
451.33125 451.63125 452.50625

456.33125 456.63125 457.50625

451.3375 451.6375 452.5125

456.3375 456.6375 457.5125

451.34375 451.64375 452.51875

456.34375 456.64375 457.51875

451.43125 452.30625 452.75625

456.43125 457.30625 457.75625

451.4375 452.3125 452.7625

456.4375 457.3125 457.7625

451.44375 452.31875 452.76875

456.44375 457.31875 457.76875

(3) Group B Frequencies. The Industrial/Business Pool frequencies listed in Group B are available nationwide on
a coordinated basis, pursuant to §90.35(b)(2) and §90.175(b), for data operations. Operation on these frequencies is
limited to 2 watts output power for mobile or fixed stations. A maximum antenna height of 23 meters (75 feet) above
ground is authorized for fixed stations.

INDUSTRIAL/BUSINESS PooL GRouP B Low POWER FREQUENCIES

462.20625 462.28125 462.35625 462.43125
467.20625 467.28125 467.35625 467.43125
462.2125 462.2875 462.3625 462.4375
467.2125 467.2875 467.3625 467.4375
462.21875 462.29375 462.36875 462.44375
467.21875 467.29375 467.36875 467.44375
462.23152 462.30625 462.38125

467.23152 467.30625 467.38125

462.2375 462.3125 462.3875

467.2375 467.3125 467.3875

462.24375 462.31875 462.39375

467.24375 467.31875 467.39375

462.25625 462.33125 462.40625

467.25625 467.33125 467.40625

462.2625 462.3375 462.4125

467.2625 467.3375 467.4125

462.26875 462.34375 462.41875

467.26875 467.34375 467.41875

(4) Group C Frequencies. The Industrial/Business Pool frequencies listed in Group C are available nationwide for
non-coordinated itinerant use. Operation on these frequencies is limited to 2 watts output power for mobile or fixed
stations. A maximum antenna height of 7 meters (20 feet) above ground is authorized for fixed stations. The frequencies
in Group C that are subject to the provisions of §90.35(c)(67) will not be available for itinerant use until October
17, 2003.

INDUSTRIAL/BUSINESS PooL GROUP C Low POWER FREQUENCIES

461.03125 461.15625 461.28125

466.03125 466.15625 466.28125

461.0375 461.1625 461.2875 462.8625
466.0375 466.1625 466.2875 467.8625
461.04375 461.16875 461.29375 462.8875
466.04375 466.16875 466.29375 467.8875
461.05625 461.18125 461.30625 462.9125
466.05625 466.18125 466.30625 467.9125
461.0625 461.1875 461.3125 464.48125
466.0625 466.1875 466.3125 469.48125
461.06875 461.19375 461.31875 464.4875
466.06875 466.19375 466.31875 469.4875
461.08125 461.20625 461.33125 464.5125
466.08125 466.20625 466.33125 469.5125
461.0875 461.2125 461.3375 464.51875
466.0875 466.2125 466.3375 469.51875
461.09375 461.21875 461.34375 464.53125
466.09375 466.21875 466.34375 469.53125
461.10625 461.23125 461.35625 464.5375
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INDUSTRIAL/BUSINESS PooL GROUP C Low POWER FREQUENCIES—Continued

466.10625 466.23125 466.35625 469.5375
461.1125 461.2375 461.3625 464.5625
466.1125 466.2375 466.3625 469.5625
461.11875 461.24375 461.36875 464.56875
466.11875 466.24375 466.36875 469.56875
461.13125 461.25625

466.13125 466.25625

461.1375 461.2625

466.1375 466.2625

461.14375 461.26875

466.14375 466.26875

(5) Group D Frequencies. The Industrial/Business Pool frequencies listed in Group D are available for central station
alarm operations in urban areas as defined in §90.35(c)(63) and § 90.35(c)(64). Central alarm stations may utilize antennas
mounted not more than 7 meters (20 feet) above a man-made supporting structure. Outside the urban areas described
in §90.35(c)(63), Group D frequencies are available for general industrial/business use on a coordinated basis, pursuant
to §90.35(b)(2) and §90.175(b). Non-central station alarm operation on these frequencies is limited to 2 watts output
power for mobile or fixed stations. Non-central station alarm stations are limited to a maximum antenna height of
7 meters (20 feet) above ground.

INDUSTRIAL/BUSINESS PooL GROUP D Low POWER FREQUENCIES

460.90625 460.95625 461.00625
465.90625 465.95625 466.00625
460.9125 460.9625 461.0125
465.9125 465.9625 466.0125
460.91875 460.96875 461.01875
466.91875 465.96875 466.01875
460.93125 460.98125

465.93125 465.98125

460.9375 460.9875

465.9375 465.9875

460.94375 460.99375

465.94375 465.99375

(6) Low Power Public Safety Frequencies. The frequencies listed in the Public Safety Pool Low Power Group are
available nationwide on a coordinated basis, pursuant to §90.20(c)(2) and §90.175(b). Operation on these frequencies
is limited to 5 watts output power for mobile or fixed stations. A maximum antenna height of 7 meters (20 feet)
above ground is authorized for fixed stations.

PuUBLIC SAFETY PooL Low POWER FREQUENCIES

453.03125 453.13125 453.95625 460.53125
458.03125 458.13125 458.95625 465.53125
453.0375 453.1375 453.9625 460.5375
458.0375 458.1375 458.9625 465.5375
453.04375 453.14375 453.96875 460.54375
458.04375 458.14375 458.96875 465.54375
453.05625 453.88125 453.98125 460.55625
458.05625 458.88125 458.98125 465.55625
453.0625 453.8875 453.9875 460.5625
458.0625 458.8875 458.9875 465.5625
453.06875 453.89375 453.99375 460.56875
458.06875 458.89375 458.99375 465.56875
453.08125 453.90625 460.48125
458.08125 458.90625 465.48125
453.0875 453.9125 460.4875
458.0875 458.9125 465.4875
453.09375 453.91875 460.49375
458.09375 458.91875 465.49375
453.10625 453.93125 460.50625
458.10625 458.93125 465.50625
453.1125 453.9375 460.5125
458.1125 458.9375 465.5125
453.11875 453.94375 460.51875
458.11875 458.94375 465.51875

(7) Wide area operations will not be day operations will be described in the  distance from a geographic center

authorized. The area of normal day-to- application in terms of maximum (latitude and longitude).
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(8) A hospital or health care
institution holding a license to operate
a radio station under this part may
operate a medical radio telemetry device
with an output power not to exceed 20
milliwatts without specific
authorization from the Commission. All
licensees operating under this authority
must comply with the requirements and
limitations set forth in this section.

(9) Antennas of mobile stations used
as fixed stations communicating with
one or more associated stations located
within degrees of azimuth shall be
directional and have a front to back ratio
of at least 15 dB.

(i) No limit shall be placed on the
length or height above ground level of
any commercially manufactured
radiating transmission line when the
transmission line is terminated in a non-
radiating load and is routed at least 7
meters (20 feet) interior to the edge of
any structure or is routed below ground
level.

(ii) Sea-based stations may utilize
antennas mounted not more than 7
meters (20 feet) above a man-made
supporting structure, including antenna

structures.
* * * * *

[FR Doc. 01-22439 Filed 9-11-01; 8:45 am]
BILLING CODE 6712-01-P

DEPARTMENT OF TRANSPORTATION

Research and Special Programs
Administration

49 CFR Parts 172, 174, 175, 176, and
177

[Docket No. RSPA-01-10568 (HM—207B)]
RIN 2137-AC64

Hazardous Materials: Retention of
Shipping Papers

AGENCY: Research and Special Programs
Administration (RSPA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: RSPA is proposing to amend
the Hazardous Materials Regulations to
require shippers and carriers to retain a
copy of each hazardous material
shipping paper, or an electronic image
thereof, for a period of 375 days after the
date the hazardous material is accepted
by a carrier.

DATES: Comments must be received by
November 13, 2001.

ADDRESSES: You must address
comments to the Dockets Management
System, U.S. Department of
Transportation, Room PL 401, 400

Seventh Street SW., Washington, DC
20590-0001. You should identify the
docket number (RSPA-01-10568 (HM—
207B)) and submit your comments in
two copies. If you want to confirm that
we received your comments, you should
include a self-addressed, stamped
postcard. You may submit comments by
e-mail by accessing the Dockets
Management System website at: http://
dms.dot.gov. Click on “Electronic
Submission” to obtain instructions for
filing a document electronically. The
Dockets Management System is located
on the Plaza Level of the Department of
Transportation headquarters building
(Nassif building) at the above address.
You may review public dockets there
between the hours of 9:00 a.m. and 5:00
p-m., Monday through Friday, except
federal holidays. You may also review
comments on-line at the DOT Dockets
Management System web site at:
http://dms.dot.gov.

FOR FURTHER INFORMATION CONTACT:
Deborah Boothe of the Office of
Hazardous Materials Standards, (202)
366—8553, Research and Special
Programs Administration, U.S.
Department of Transportation.

SUPPLEMENTARY INFORMATION:

I. Background

Any person who offers a hazardous
material for transportation in commerce
must describe the hazardous material on
a shipping paper in the manner required
in 49 CFR part 172, subpart C. A
shipping paper includes ““a shipping
order, bill of lading, manifest or other
shipping document serving a similar
purpose and containing the information
required by §§172.202, 172.203 and
172.204.” 49 CFR 171.8 (definition of
“shipping paper”). A hazardous waste
manifest “may be used as the shipping
paper” if it contains all the information
required by 49 CFR part 172, subpart C.
49 CFR 172.205(h).

Since 1980, generators and
transporters of hazardous waste have
been required to retain a copy of the
hazardous waste manifest ““for three
years from the date the waste was
accepted by the initial carrier.” 49 CFR
172.205(e)(5), adopted in RSPA’s May
22, 1980 final rule, 45 FR 34560, 34698.
See also regulations of the U.S.
Environmental Protection Agency at 40
CFR 262.40(a), 263.22(a). In 1994,
Congress amended Federal hazardous
material transportation law to require
that, after a hazardous material ‘““is no
longer in transportation,” each offeror
and carrier of a hazardous material must
retain the shipping paper “or electronic
image thereof for a period of 1 year to
be accessible through their respective

principal places of business.” 49 U.S.C.
5110(e), added by Pub. L. 103-311, Title
I, §115, 108 Stat. 1678 (Aug. 26, 1994).
That section also provides that the
offeror and carrier ‘‘shall, upon request,
make the shipping paper available to a
Federal, State, or local government
agency at reasonable times and
locations.”

RSPA proposes to amend the HMR to
conform with §5110(e). A paper copy of
the shipping paper must accompany a
hazardous material during
transportation. We propose to add a new
§172.201(e) and amend §§ 174.24,
175.30, 176.24, and 177.817 to require
each shipper and carrier to retain a copy
of the shipping paper, or an electronic
image thereof, for a period of 375 days
after the date a hazardous material is
offered for transportation by the shipper
and accepted by the carrier. For
purposes of the 375-day retention
requirement, an electronic image
includes an image transmitted by a
facsimile (FAX) machine, an image on
the screen of a computer, or an image
generated by an optical imaging
machine.

The statute requires that each shipper
and carrier of a hazardous material
retain the shipping paper or electronic
image thereof for a period of one year
after the hazardous material is no longer
in transportation. However, the shipper
may not know the exact date when
transportation ends, nor will an
originating or intermediate carrier know
when transportation ends if it does not
deliver the hazardous material to the
consignee. Therefore, we are proposing
that the 375-day retention period begin
from the date the shipment is offered
and accepted by the initial carrier for
transportation. This is the same date
that the three-year retention period for
hazardous waste manifests starts. (49
CFR 172.205(e)(5)). Well over 95 percent
of hazardous materials shipments are
delivered within 10 days after they are
offered to a carrier. Thus, for these
shipments, our proposal to begin the
375-day retention period on the date a
shipment is offered and accepted by the
initial carrier is consistent with the
statutory requirement for retention of
shipping documents for one year after
transportation ends. For the small
percentage of shipments that take longer
than 10 days to deliver, especially those
shipments involving interlining and
international transportation, the shipper
and initial and intermediate carriers
will likely not know the delivery date
for the shipment and will therefore be
uncertain about the retention period if
the retention period begins with the
delivery date. To require shippers and
carriers to determine an exact delivery
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date would impose an unreasonable
recordkeeping and reporting burden that
was not intended by the statute.

In order to facilitate compliance with
and enforcement of the requirement, we
propose that the copy be dated. For
shippers, the shipping paper copy must
include the date that the shipment is
accepted for transportation by the initial
carrier. For carriers, the shipping paper
copy must include the date that the
carrier accepts the shipment for
transportation. The shipping paper may
be electronically filed; however, it must
be made available on paper if requested
by an authorized federal, state, or local
government official.

The shipping paper copy or its
electronic image must be accessible at or
through the principal place of business
of each person required to prepare or
maintain it during transportation. (For a
motor carrier, ‘“‘principal place of
business” has the same meaning as in
§390.5 of the Federal Motor Carrier
Safety Regulations.) In this context,
“accessible” means readily and easily
obtained, i.e., with the same speed of
availability as that required to retrieve a
paper record from a filing cabinet
holding records of the business.

Except for hazardous waste manifests,
see 49 CFR 172.205(a), the HMR do not
require a shipping paper to be in any
specific form or format. We understand
that different types of documents are
used by offerors of hazardous material
to meet the requirement to describe the
hazardous material on a “shipping
paper.” Some private motor carriers use
the same shipping paper for multiple
shipments of a hazardous material.
Typically, these permanent shipping
papers are used by private motor
carriers who transport a single
hazardous material on a regular basis
over an extended period, such as one
cargo tank of gasoline. We are proposing
to permit operators to retain a single
copy of such permanent shipping
papers for the period in which the
shipping paper is used and 375 days
thereafter to meet the shipping paper
retention requirements in this NPRM
provided that the operator also retains a
record of each shipment made under the
shipping paper. The record must
include shipping name, identification
number, quantity transported, and date
of shipment.

III. Regulatory Analyses and Notices
A. Executive Order 12866 and DOT
Regulatory Policies and Procedures

This proposed rule is not considered
a significant regulatory action under
Executive Order 12866 and, therefore,
was not reviewed by the Office of

Management and Budget. This proposed
rule is not considered significant under
the regulatory policies and procedures
of the Department of Transportation (44
FR 11034).

This proposed rule implements a
statutory requirement that has been in
effect since 1994. We do not anticipate
any additional costs on offerors and
carriers of hazardous materials, and,
therefore, preparation of a regulatory
evaluation is not warranted. This
determination may be revised based on
comments received.

B. Executive Order 13132

This proposed rule has been analyzed
in accordance with the principles and
criteria contained in Executive Order
13132 (“Federalism”). Federal
hazardous material transportation law
would preempt any State, local, or
Indian tribe requirement on the
preparation, execution, and use of
shipping documents related to
hazardous materials that is not
substantively the same as this proposed
rule, 49 U.S.C. 5125(b)(1)(B), but this
proposed rule would not have
substantial direct effects on the states,
the relationship between the national
government and the states, or the
distribution of power and
responsibilities among the various
levels of government. Therefore, the
consultation and funding requirements
of Executive Order 13132 do not apply.

Federal hazardous materials
transportation law provides that, if DOT
issues a regulation on the preparation,
execution, and use of shipping
documents related to hazardous
material, DOT must determine and
publish in the Federal Register the
effective date of federal preemption. 49
U.S.C. 5125(b)(2). The effective date
may not be earlier than the 90th day
following the date of issuance of the
final rule and not later than two years
after the date of issuance. We propose
that the effective date of federal
preemption be 90 days from publication
of a final rule in the Federal Register.

C. Executive Order 13175

This proposed rule has been analyzed
in accordance with the principles and
criteria contained in Executive Order
13175 (“Consultation and Coordination
with Indian Tribal Governments”’).
Because this proposed rule does not
have tribal implications, does not
impose substantial direct compliance
costs, and is required by statute, the
funding and consultation requirements
of Executive Order 13175 do not apply.

D. Regulatory Flexibility Act

The Regulatory Flexibility Act (5
U.S.C. 601 et seq.) requires an agency to
assess the impact of its regulations on
small entities unless the agency
determines that a rule is not expected to
have a significant impact on a
substantial number of small entities.
This proposed rule implements a
statutory requirement that has been in
effect since 1994. Therefore, this
proposed rule will not impose
additional costs on offerors and carriers
of hazardous material. I hereby certify
that, while the proposed rule would
apply to a substantial number of small
entities, there would not be a significant
economic impact on those small
businesses.

E. Unfunded Mandates Reform Act of
1995

This NPRM imposes no mandates and
thus does not impose unfunded
mandates under the Unfunded
Mandates Reform Act of 1995.

F. Paperwork Reduction Act

Under the Paperwork Reduction Act
of 1995, no person is required to
respond to an information collection
unless it displays a valid OMB control
number. No new burdens are proposed
under this rule. RSPA has a current
information collection approval under
OMB No. 2137-0034, “Shipping Papers
and Emergency Response Information”
which includes the shipping paper
retention requirement in the burden
estimates.

G. Regulation Identifier Number (RIN)

A regulation identifier number (RIN)
is assigned to each regulatory action
listed in the Unified Agenda of Federal
Regulations. The Regulatory Information
Service Center publishes the Unified
Agenda in April and October of each
year. The RIN number contained in the
heading of this document can be used
to cross-reference this action with the
Unified Agenda.

H. Environmental Assessment

This proposed rule does not affect
packaging or hazard communication
requirements for shipments of
hazardous materials transported in
commerce. We find that there are no
significant environmental impacts
associated with this proposed rule.

List of Subjects
49 CFR Part 172

Hazardous materials transportation,
Hazardous waste, Labeling, Markings,
Packaging and containers, Reporting
and recordkeeping requirements.
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49 CFR Part 174

Hazardous materials transportation,
Radioactive materials, Railroad safety.

49 CFR Part 175

Air Carriers, Hazardous materials
transportation, Radioactive materials,
Reporting and recordkeeping
requirements.

49 CFR Part 176

Hazardous materials transportation,
Maritime carriers, Radioactive materials,
Reporting and recordkeeping
requirements.

49 CFR Part 177

Hazardous materials transportation,
Motor carriers, Radioactive materials,
Reporting and recordkeeping
requirements.

In consideration of the foregoing, we
propose to amend 49 CFR parts 172,
174,175, 176, and 177 as follows:

PART 172—HAZARDOUS MATERIALS
TABLE, SPECIAL PROVISIONS,
HAZARDOUS MATERIALS
COMMUNICATIONS, EMERGENCY
RESPONSE INFORMATION, AND
TRAINING REQUIREMENTS

1. The authority citation for part 172
would continue to read as follows:

Authority: 49 U.S.C. 5101-5127; 49 CFR
1.53.

2.1In §172.201, the section heading
would be revised and a new paragraph
(e) would be added to read as follows:

§172.201 Preparation and retention of
shipping papers.
* * * * *

(e) Each person required to describe a
hazardous material on a shipping paper
must retain a copy of the shipping
paper, or an electronic image thereof,
that is accessible at or through its
principal place of business and must
make the shipping paper immediately
available, upon request, to an
authorized official of a Federal, State, or
local government agency at reasonable
times and locations. For a hazardous
waste, the shipping paper copy must be
retained for three years after the
material is accepted by the initial
carrier. For all other hazardous
materials, the shipping paper copy must
be retained for 375 days after the
material is accepted by the initial
carrier. Each shipping paper copy must
include the date of acceptance by the
initial carrier. A private motor carrier
(as defined in § 390.5 of subchapter B of
this title) that uses a shipping paper
without change for multiple shipments
of a single hazardous material (i.e., one
having the same shipping name and

identification number) may retain a
single copy of the shipping paper,
instead of a copy for each shipment
made, if the carrier also retains a record
of each shipment made, to include
shipping name, identification number,
quantity transported, and date of
shipment.

PART 174—CARRIAGE BY RAIL

3. The authority citation for part 174
would continue to read as follows:

Authority: 49 U.S.C. 5101-5127; 49 CFR
1.53.

4. Section 174.24 would be revised to
read as follows:

§174.24 Shipping papers.

(a) A person may not accept a
hazardous material for transportation or
transport a hazardous material by rail
unless that person receives a shipping
paper prepared in accordance with part
172 of this subchapter, unless the
material is excepted from shipping
paper requirements as provided in
§172.200(b) of this subchapter. Only an
initial carrier within the United States
must receive and retain a copy of the
shipper’s certification as required by
§172.204 of this subchapter.

(b) Each person receiving a shipping
paper required by this section must
retain a copy of the shipping paper, or
an electronic image thereof, that is
accessible at or through its principal
place of business and must make the
shipping paper immediately available,
upon request, to an authorized official
of a Federal, State, or local government
agency at reasonable times and
locations. For a hazardous waste, each
shipping paper copy must be retained
for three years after the material is
accepted by the initial carrier. For all
other hazardous materials, each
shipping paper copy must be retained
for 375 days after the material is
accepted by the initial carrier. Each
shipping paper copy must include the
date of acceptance by the initial carrier.

PART 175—CARRIAGE BY AIRCRAFT

5. The authority citation for part 175
would continue to read as follows:

Authority: 49 U.S.C. 5101-5127; 49 CFR
1.53.

6. In § 175.30, paragraph (a)(2) would
be revised to read as follows:

§175.30 Accepting and inspecting
shipments.

(a] EE

(1] * % %

(2) Described and certified on a
shipping paper prepared in duplicate in
accordance with part 172 of this
subchapter or as authorized by §171.11

of this subchapter. Each person
receiving a shipping paper required by
this section must retain a copy of the
shipping paper, or an electronic image
thereof, that is accessible at or through
its principal place of business and must
make the shipping paper immediately
available, upon request, to an
authorized official of a federal, state, or
local government agency at reasonable
times and locations. For a hazardous
waste, each shipping paper copy must
be retained for three years after the
material is accepted by the initial
carrier. For all other hazardous
materials, each shipping paper copy
must be retained for 375 days after the
material is accepted by the carrier. Each
shipping paper copy must include the
date of acceptance by the carrier.

PART 176—CARRIAGE BY VESSEL

7. The authority citation for part 176
would continue to read as follows:

Authority: 49 U.S.C. 5101-5127; 49 CFR
1.53.

8. Section 176.24 would be revised to
read as follows:

§176.24 Shipping papers.

(a) A person may not accept a
hazardous material for transportation or
transport a hazardous material by vessel
unless that person has received a
shipping paper prepared in accordance
with part 172 of this subchapter, unless
the material is excepted from shipping
paper requirements as provided in
§ 172.200(b) of this subchapter.

(b) Each person receiving a shipping
paper required by this section must
retain a copy of the shipping paper, or
an electronic image thereof, that is
accessible at or through its principal
place of business and must make the
shipping paper immediately available,
upon request, to an authorized official
of a Federal, State, or local government
agency at reasonable times and
locations. For a hazardous waste, each
shipping paper copy must be retained
for three years after the material is
accepted by the initial carrier. For all
other hazardous materials, each
shipping paper copy must be retained
for 375 days after the material is
accepted by the carrier. Each shipping
paper copy must include the date of
acceptance by the carrier.

PART 177—CARRIAGE BY PUBLIC
HIGHWAY

9. The authority citation for part 177
would continue to read as follows:

Authority: 49 U.S.C. 5101-5127; 49 CFR
1.53.
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10.In §177.817, paragraph (a) would
be revised and new paragraph (f) would
be added, to read as follows:

§177.817 Shipping papers.

(a) General requirements. A person
may not accept a hazardous material for
transportation or transport a hazardous
material by highway unless that person
has received a shipping paper prepared
in accordance with part 172 of this
subchapter, unless the material is
excepted from shipping paper
requirements as provided in
§ 172.200(b) of this subchapter.

* * * * *

(f) Retention of shipping papers. Each
person receiving a shipping paper
required by this section must retain a
copy of the shipping paper, or an

electronic image thereof, that is
accessible at or through its principal
place of business and must make the
shipping paper immediately available,
upon request, to an authorized official
of a Federal, State, or local government
agency at reasonable times and
locations. For a hazardous waste, the
shipping paper copy must be retained
for three years after the material is
accepted by the initial carrier. For all
other hazardous materials, the shipping
paper copy must be retained for 375
days after the material is accepted by
the carrier. Each shipping paper copy
must include the date of acceptance by
the carrier. A private motor carrier (as
defined in § 390.5 of subchapter B of
this title) that uses a shipping paper

without change for multiple shipments
of a single hazardous material (i.e., one
having the same shipping name and
identification number) may retain a
single copy of the shipping paper,
instead of a copy for each shipment
made, if the carrier also retains a record
of each shipment made, to include
shipping name, identification number,
quantity transported, and date of
shipment.

Issued in Washington, DC on September 6,

2001, under authority delegated in 49 CFR
part 106.

Robert A. McGuire,

Associate Administrator for Hazardous
Materials Safety.

[FR Doc. 01-22851 Filed 9—11-01; 8:45 am)]
BILLING CODE 4910-60—P
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DEPARTMENT OF AGRICULTURE

Commodity Credit Corporation
RIN 0560-AG48

Sugar Payment-In-Kind (PIK) Diversion
Program

AGENCY: Commodity Credit Corporation,
USDA.

ACTION: Notice of program
Implementation.

SUMMARY: This notice implements
section 1009(e) of the Food Security Act
of 1985 with respect to existing
Commodity Credit Corporation (CCC)
inventories of sugar. Based on the
combination of relatively low market
prices, CCC holding sugar inventory
with no other specific disposal plan,
and U.S. sugar producers’ growing
realization of the major market problems
facing the sugar sector, CCC is
implementing a Sugar Payment-In-Kind
(PIK) Diversion Program to help reduce
CCC’s sugar inventory and related
storage costs.

EFFECTIVE DATE: September 7, 2001.

FOR FURTHER INFORMATION CONTACT:
Thomas W. Bickerton, Economist, Dairy
and Sweetener Analysis, Farm Service
Agency, USDA, STOP 516, 1400
Independence Avenue, SW.,
Washington, DC 20250-0516.

SUPPLEMENTARY INFORMATION:

Authority for a Sugar PIK Diversion
Program

Authority for CCC to conduct a Sugar
PIK Diversion Program is based on
section 1009(e) of the Food Security Act
of 1985, which provides that when a
loan program is in effect, the Secretary
may, at any time before harvest, accept
bids from producers to convert planted
acreage to diverted acreage in return for
payment in kind from CCC surplus
stocks of the commodity to which the
acreage was planted. Subsection (e) also
states that no producer may receive over

$20,000 worth of in-kind payments.
Such action can be taken only if: (1)
Changes in domestic or world supply or
demand conditions occurred after the
announcement of the loan program for
the crop and (2) without action to
further adjust production, the
Government and producers will be
faced with a burdensome and costly
surplus. Overall, the measures
addressed in section 1009(e) and other
subsections can be taken under the
terms of the statute only if they would
reduce direct and indirect costs to the
Government without adversely affecting
the income of participating small- and
medium-size producers.

Basis for Implementing a Sugar PIK
Diversion Program

CCC is implementing a Sugar PIK
Diversion Program to reduce the cost of
the sugar loan program by eliminating
up to 200,000 tons of CCC’s sugar
inventory and related Government
storage costs.

Program Design
Administration

This program will be administered by
the Executive Vice President, CCC as
follows.

1. Bid Submission Procedures

(a) Producers wishing to participate in
the program must submit a bid to their
local Farm Service Agency Service
Center during the period between
September 10 and 21, 2001. The bid
must be on form CCC-744. The contract
will provide for the diversion of acreage
planted to sugar beets or sugar cane
which are under contract for delivery to
a sugar processor. Diverted acreage may
not be harvested for sugar or used for
any other commercial purposes. In
return, producers will receive in-kind
payments of sugar from CCC’s
inventory.

(b) The bid must provide information
necessary for conducting the program,
including but not limited to, the number
of acres that the producer will divert;
the producer’s 1997-1999 simple
average sugar beet or sugar cane yield,
the 1997-1999 simple average sugar
content of the producer’s beets or cane,
the processor’s 1997—-1999 simple
average recovery rate, and the value of
CCC sugar sought as payment.

(c) Notification of acceptable bids,
unless otherwise determined by CCC,

will be published on or about
September 28, 2001.

2. In-Kind Payments

(a) CCC will, through such methods as
CCC deems appropriate, make in-kind
payments in the form of sugar held in
CCC inventory.

(b) Subject to CCC approval,
producers will have the option of
receiving either refined beet sugar or
raw cane sugar.

(c) The value of CCC-owned inventory
is dependent upon the storage location
of the sugar and the type of sugar (raw
or refined). Accordingly, the quantity of
sugar to be paid by CCC as an in-kind
payment to a producer will be
determined by dividing: (1) The total of
the bid amount submitted by the
producer and accepted by CCC, by (2)
the value per unit of CCC’s inventory at
the storage location where title will
transfer from CCC to the producer, or
the producer’s assignee.

(d) Producers may assign their in-kind
payments only to the processor with
whom the producer has a 2001-crop
sugar contract.

(e) CCC will transfer title of the sugar
to the producer, or the producer’s
assignee, no earlier than October 1,
2001, and no later than March 31, 2002,
as determined by CCC, by notifying the
producer or assignee that the sugar is
available to them. CCC will stop storage
payments on this sugar on the date of
transfer.

3. Payment Limitation

(a) A $20,000 payment limitation
applies separately to each “‘producer,”
defined as an individual, and each
individual member of a joint operation
or joint venture. However, minors are
combined with their guardian or parent
for payment limitation purposes.

(b) This payment limitation is
separate and distinct from all other CCC
program payment limitations. In the
case of current verbal contracts with
processors, proof of payment as
multiple persons may be required for
multiple program eligibilities. Also,
husbands and wives may be required to
be separate signatories to written
contracts in order to be separately
eligible for payments.

4. Planting Limitation to the 2001 Crop

(a) Participation in the 2001 PIK
Program is open to all producers,
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regardless of whether or not they
participated in the 2000 PIK Program.

(b) Participants in the 2001 PIK
Program will be ineligible to participate
in any future sugar PIK diversion
program if they plant or have an interest
in, directly or indirectly, more total
acres to sugar beets or sugar cane in
future years than in 2001.

5. Bid Rankings

CCC will rank eligible bids on the
basis of the bid amount as a percentage
of the bid cap, which is CCC’s estimate
of the value of the diverted sugar
production. Eligible bids with the
lowest of such percentages will be
selected first. In the case of bids with
identical ranking, selection will be
based on random selection or pro rata
shares, as CCC deems appropriate.

Signed in Washington, D.C., on September
7, 2001.

James R. Little,

Acting Executive Vice President, Commodity
Credit Corporation.

[FR Doc. 01-22940 Filed 9-7-01; 4:28 pm]
BILLING CODE 3410-05-P

DEPARTMENT OF AGRICULTURE
Forest Service

Transfer of Administrative
Jurisdiction: Fort Leonard Wood
Military Reservation Interchange, Mark
Twain National Forest, MO

AGENCY: Forest Service, USDA.
ACTION: Notice of land interchange.

SUMMARY: On June 18, 2001, and June
29, 2001, respectively, the Secretary of
the Army and the Secretary of
Agriculture signed a joint interchange
order authorizing the transfer of
administrative jurisdiction from the
Department of Agriculture to the
Department of the Army for 9,990 acres,
more or less (Exhibit B), lying within
the Fort Leonard Wood Military
Reservation and the Mark Twain
National Forest, Pulaski County,
Missouri. Furthermore, the order
transfers from the Department of the
Army to the Department of Agriculture
for inclusion in the Mark Twain
National Forest 1,819 acres, more or less
(Exhibit A), within the boundaries of the
Mark Twain National Forest, Pulaski
and Laclede Counties, Missouri. At this
time, however, only 1,769 acres, more or
less, are being transferred to the
Department of Agriculture, Forest
Service, and 50 acres are being retained
under the jurisdiction of the Army.
These 50 acres (Exhibit C) have been
identified as possibly containing

ordnance, explosives, or other
hazardous materials and will not be
transferred until necessary response
actions have been completed as
acceptable to the Department of
Agriculture, Forest Service. Upon
completion of the environmental
response activities, as agreed by the
Army and the Forest Service, the Forest
Service will publish a notice in the
Federal Register that the lands
described in Exhibit C are deemed
transferred to the jurisdiction of the
Secretary of Agriculture as provided in
the joint interchange order. Copies of
the joint order, as signed, and Exhibits
A, B and C, which describe the lands
therein being conveyed and those lands
excluded from jurisdictional change to
the Forest Service until completion of
investigation and remediation by the
Army, are set out at the end of this
notice.

DATES: The 45-day Congressional
oversight requirement of the Act of July
26, 1956 (70 Stat. 656; 16 U.S.C. 505a,
505b) has been met. The order is
effective September 12, 2001.
ADDRESSES: Copies of the maps showing
the lands included in this joint
interchange are on file and available for
public inspection in the Office of the
Director, Lands Staff, 4th Floor—South,
Sidney R. Yates Federal Building, Forest
Service, USDA, 201 14th Street, SW.,
Washington, DC 20250, between the
hours of 8:30 a.m. and 4:30 p.m. on
business days. Those wishing to inspect
the maps are encouraged to call ahead
to (202) 205-1248 to facilitate entry into
the building.

FOR FURTHER INFORMATION CONTACT:
David M. Sherman, Lands Staff, Forest
Service, USDA, P.O. Box 96090,
Washington, DC 200906090,
Telephone: (202) 205-1362.

Dated: September 5, 2001.
James R. Furnish,
Deputy Chief for National Forest System.

Department of the Army
Department of Agriculture

Fort Leonard Wood, Missouri—Jjoint
Order Interchanging Administrative
Jurisdiction of Department of the Army
Lands and National Forest System
Lands

By virtue of the authority vested in
the Secretary of the Army and the
Secretary of Agriculture by the Act of
July 26, 1956, (70 Stat. 656; 16 U.S.C.
505a, 505b), it is ordered as follows:

1. The lands under the jurisdiction of
the Department of the Army described
in Exhibit A and shown on a map on file
and available for public inspection in
the Office of the Chief, U.S. Department

of Agriculture (USDA), Forest Service,
Washington, DC, which lie within the
boundary of Fort Leonard Wood
Military Reservation, Missouri, are
hereby transferred from the jurisdiction
of the Secretary of the Army to the
jurisdiction of the Secretary of
Agriculture, subject to outstanding
rights or interests of record.

2. The lands under the jurisdiction of
the USDA Forest Service described in
Exhibit B and shown on a map on file
and available for public inspection in
the office of the Chief, USDA Forest
Service, Washington, DC, which lie
within the Mark Twain National Forest,
Missouri, are hereby transferred from
the jurisdiction of the Secretary of
Agriculture to the jurisdiction of the
Secretary of the Army, subject to
outstanding rights or interests of record.

3. All lands described in Exhibit C
that have been identified as possibly
containing ordnance, explosives, or
other hazardous materials will be
retained under Army jurisdiction until
necessary response actions are
completed as acceptable to the USDA
Forest Service. Upon completion of the
environmental response activities, as
agreed upon by the Army and the Forest
Service pursuant to a Memorandum of
Understanding dated May 23, 2001 and
June 6, 2001, the Forest Service shall
publish a notice in the Federal Register
that the lands described in Exhibit C are
deemed transferred to the jurisdiction of
the Secretary of Agriculture as provided
in this Joint Interchange Order.

4. Subject to the condition in
Paragraph 3 and pursuant to section 2
of the aforementioned Act of July 26,
1956, the National Forest System lands
transferred to the Secretary of Army by
this Joint Interchange Order, are hereby
subject only to the laws applicable to
the Department of the Army lands
comprising Fort Leonard Wood Military
Reservation, Missouri. The Department
of the Army lands transferred to the
Secretary of Agriculture by this order
are hereafter subject only to the laws
applicable to lands acquired under the
Act of March 1, 1911 (36 Stat. 961), as
amended. Subject to the condition in
Paragraph 3, the boundary of Fort
Leonard Wood Military Reservation is
hereby adjusted to exclude all of the
lands transferred to the Secretary of
Agriculture and include all lands
received by the Secretary of Army,
subject to outstanding rights or interests
of record. Also subject to paragraph 3,
pursuant to section 11 of the Weeks Act
(16 U.S.C. 521), the boundary of the
Mark Twain National Forest is hereby
modified to include those lands
transferred from the Secretary of the
Army to the Secretary of Agriculture.
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5. Any environmental liability created
by the Department of the Army’s use of
the lands described in Exhibits A, and
B, and C shall be the Army’s sole
responsibility as provided for in the
Memorandum of Understanding entered
into by the Department of the Army and
the USDA Forest Service and signed by
each on May 23, 2001 and June 6, 2001,
respectively. After the effective date of
this Joint Interchange Order, the
Department of the Army shall remain
responsible for the response to any
ordnance, explosives, hazardous
substances, or pollutants or
contaminants discovered on all lands
described in Exhibits A and B that are
the result of past Army operations on
those lands or that occurred during the
Army’s administration of those lands.

This Joint Interchange Order will be
effective as of the date of publication in
the Federal Register.

Dated: June 18, 2001.

Thomas E. White,
Secretary of the Army.
Dated: June 29, 2001.
Ann M. Veneman,
Secretary of Agriculture.

Exhibit A—Department of Army Lands
To Be Transferred to Mark Twain
National Forest

Township 35 North, Range 10 West, 5th
Principal Meridian:

Section 21: West V2 lying east of the Big
Piney River and west of State Highway
Containing 182.38 acres, more or less.
Section 28: North V2 lying east of the Big
Piney River and west of State Highway
“,
Containing 164.40 acres, more or less.
Township 34 North, Range 12 West, 5th
Principal Meridian:

Section 3: Southeast % of the Southeast Va
except approximately 8 acres north and
west of the road crossing the northwest
corner of the SESE.

Containing 32.00 acres, more or less.

Section 10: East %2 of the East 72

Containing 160.00 acres, more or less.

Section 16: East /2

Containing 320.00 acres, more or less.
Section 21: East 72

Containing 320.00 acres, more or less.
Section 28: East V2

Containing 320.00 acres, more or less.
Section 33: East 72

Containing 320.00 acres, more or less.

Containing in the aggregate 1818.78 acres,
more or less.

Exhibit B—Forest Service Lands To Be
Transferred to Fort Leonard Wood

Township 35 North, Range 11 West, 5th
Principal Meridian:
Section 1: West V2 of the West 2 lying west
of Decker Ridge Road.
Containing an estimated 73.17 acres, more
or less.

Section 12: West 2 of the Northwest %4 lying
west of Decker Ridge Road.
Containing an estimated 43.04 acres, more
or less.
Also the West V2 of the Southeast V4, and
the Southeast %4 of the Southeast Va.
Containing 125.31 acres, more or less.
Section 6: Entire section.
Containing 655.69 acres, more or less.
Section 7: Entire section.
Containing 646.00 acres, more or less.
Section 18: Entire section.
Containing 644.20 acres, more or less.
Section 19: Entire section.
Containing 648.94 acres, more or less.
Section 30: Entire section.
Containing 647.30 acres, more or less.

Township 36 North, Range 12 West, 5th
Principal Meridian:

Section 36: That part of the South Half of the
Southeast Quarter described as follows:
Commencing at the Township Corner to
Townships 35 and 36 North, Ranges 11
and 12 West, thence North 79° West 1.9
chains to the true point of beginning;
Thence North 79° West 38.82 chains to
the intersection with the North-South
centerline of Section 36, Township 36
North, Range 12 West; Thence South
along said line 7.03 chains to the South
Quarter Corner of Section 36; Thence
South 88°58’ East along the Township
Line 38.00 chains; Thence North 15°30’
East 0.36 chains to the point of
beginning.

Containing 14.00 acres, more or less.

Township 35 North, Range 12 West, 5th
Principal Meridian:

Section 1: Entire section except 0.73 acres in
the southwest quarter described as
follows: Commencing at the southwest
corner of the southwest quarter of said
Section 1; Thence along the west
boundary of said southwest quarter N
01°09'E, 627.2 Feet to the Point of
Beginning;

Thence S 88°45'E, 174.8 Feet;

Thence N 01°15'E, 190.0 Feet;

Thence N 88°45'W, 126.4 Feet;

Thence S 39°18'W, 78.9 Feet to west
boundary;

Thence S 01°09'W 127.9, Feet along said
boundary to the Point of Beginning.

Containing 647.34 acres, more or less.

Section 12: Entire section except 1 acre
cemetery in the Northwest 4 of the
Southwest Va.

Containing 639.00 acres, more or less.

Section 13: East 2 east of Roubidoux Creek

Containing 246.77 acres, more or less.

Section 24: East V2, and the East V2 of the
Southwest Va.

Containing 400.00 acres, more or less.

Section 25: Entire section.

Containing 640.00 acres, more or less.

Section 26: East %2 of the East V2.

Containing 160.00 acres, more or less.

Section 35: East %2, the East %2 of the
Southwest 4, the Southwest V4 of the
Southwest V4, and the Southeast V4 of
the Northwest Va.

Containing 480.00 acres, more or less.

Section 36: North 2, the Southwest %4, and
the West %2 of the Southeast Va.

Containing 554.62 acres, more or less.

Township 34 North, Range 42 West, 5th
Principal Meridian:

Section 1: All of Lots 1 through 6 and the
West V2 of Lot 7 of the Northeast %4, and
all of Lots 1 through 7 of the Northwest
7%

Containing 1,046.54 acres, more or less.

Section 2: All of Lots 1 through 7 of the
Northeast 4, and all of Lots 1 through
7 of the Northwest Va.

Containing 1,108.01 acres, more or less.

Section 3: All of the Northeast V4 lying east
of Roubidoux Creek (including all of the
East %2 of Lots 6 and 7).

Containing an estimated 570.00 acres, more
or less.

Containing in the aggregate 9,989.93 acres,
more or less.

Exhibit C—Department of Army Lands
To Be Excluded From Jurisdictional
Change to the Forest Service Until
Completion of Investigation and
Remediation by the Army

Township 34 North, Range 12 West, 5th
Principal Meridian:

Section 33: a portion of the East 2 of the East
V2 of the Northeast Va

Section 28: a portion of the East 72 of the East
12 of the Southeast 74

Specifically located within the following
longitude and latitude coordinates:

Northwest corner, North 37°37.299, West
92°15.123

Northeast corner North 37°37.301, West
92°14.975

Southwest corner North 37°36.810, West
92°15.123

Southeast corner North 37°36.809, West
92°14.975

Containing 50 acres more or less.

[FR Doc. 01-22846 Filed 9—11-01; 8:45 am)]
BILLING CODE 3410-11-P

DEPARTMENT OF AGRICULTURE
Forest Service

Deschutes Provincial Interagency
Executive Committee (PIEC), Advisory
Committee

AGENCY: Forest Service.
ACTION: Notice of meeting.

SUMMARY: The Deschutes PIEC Advisory
Committee will meet on September 20—
21. The first day will be a field trip
starting at 9 a.m. at the Prineville BLM
Office for a tour of water quality-related
issues in the basin. The second day will
be a business meeting starting at 9 a.m.
at the Satafford Inn at 1773 NE 3rd St.
in Prineville, Oregon. Agenda items will
include: Water Quality Restoration
Plans in the Deschutes Basin, a Wrap up
of PAC Goals, Info Sharing and a Public
Forum from 3:30 p.m. till 4 p.m. All
Deschutes Province Advisory
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Committee Meetings are open to the
public.

FOR FURTHER INFORMATION CONTACT:
Mollie Chaudet, Province Liaison,
USDA, Bend-Ft. Rock Ranger District,
1230 NE 3rd, Bend, OR 97701, Phone
(541) 416-6872.

Dated: September 4, 2001.
Leslie A.C. Weldon,
Deschutes National Forest Supervisor.
[FR Doc. 01-22853 Filed 9—11-01; 8:45 am)]
BILLING CODE 3410-11-M

DEPARTMENT OF COMMERCE
International Trade Administration
[A-570-501]

Natural Bristle Paintbrushes and Brush
Heads From the People’'s Republic of
China; Notice of Rescission in Part of
Antidumping Duty Administrative
Review

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

ACTION: Notice of rescission in part of
the antidumping duty administrative
review for the period February 1, 2000—
January 31, 2001.

SUMMARY: In accordance with 19 CFR
351.213(b)(2), the Department received a
timely request from petitioner, Paint
Applicator Division of the American
Brush Manufacturers Association (Paint
Applicator Division), that we conduct
an administrative review of the sales of
Hebei Founder Import & Export
Company (Founder) and Hunan
Provincial Native Products Import &
Export Corp. (Hunan). On March 22,
2001, the Department initiated an
administrative review of the
antidumping duty order on natural
bristle paintbrushes and paint brush
heads for the period of review (POR) of
February 1, 2000 through January 31,
2001. We are now rescinding this
review with respect to Founder because
Founder did not have any sales,
shipments or entries during the POR.

EFFECTIVE DATE: September 12, 2001.

FOR FURTHER INFORMATION CONTACT:
Jacqueline Arrowsmith or Sally C.
Gannon, AD/CVD Enforcement Group
111, Office 7, Import Administration,
International Trade Administration,
U.S. Department of Commerce, 1401
Constitution Avenue, N.W.,
Washington, D.C. 20230; telephone:
202-482-4052 and 202-482—-0162,
respectively.

SUPPLEMENTARY INFORMATION:

Applicable Statute and Regulations

Unless otherwise indicated, all
citations to the Tariff Act of 1930, as
amended (“‘the Act”), are references to
the provisions effective January 1, 1995,
the effective date of the Uruguay Round
Agreements Act. In addition, unless
otherwise indicated, all citations to the
Department’s regulations are to the
regulations codified at 19 CFR Part 351
(2000).

Background

On February 14, 2001, the Department
published a notice of opportunity to
request an administrative review of the
antidumping duty order on natural
bristle brushes and brush heads from
the People’s Republic of China (PRC)
(66 FR 10269). On February 28, 2001,
the Department received a timely
request from the Paint Applicator
Division for administrative reviews of
Hunan Provincial Native Produce and
Animal By-Products Import and Export
Corporation (Hunan) and Hebei Founder
Import and Export Company (Founder).
On March 22, 2001, the Department
initiated an administrative review of the
antidumping duty order on natural
bristle paintbrushes and paintbrush
heads, for the period from February 1,
2000 through January 31, 2001, in order
to determine whether merchandise
imported into the United States is being
sold at less than fair value prices. See
Initiation of Antidumping and
Countervailing Duty Administrative
Reviews and Requests for Revocations in
Part (66 FR 16037). We received a letter
from Founder, on April 9, 2001, stating
that it did not make any sales or
shipments during the POR. On April 24,
2001, we received a letter from Hunan
stating that no entries of subject
merchandise exported by Hunan were
made during the POR. On May 8, 2001,
we issued the questionnaire to Founder
and Hunan.

The Department performed a U.S.
Customs Service (Customs) query for
entries of natural bristle paintbrushes
and brush heads, classified under the
Harmonized Tariff Schedule of the
United States (HTSUS) number
9603.40.40.40, from the PRC during the
POR. We found no entries or shipments
from Founder during the POR. However,
we did find evidence of a potential
entry from Hunan. In its June 22, 2001
response to our section A questionnaire,
Hunan stated that it had one sample sale
during the POR.

Rescission, in Part, of Antidumping
Administrative Review

Pursuant to 19 CFR 351.213(d)(3), the
Department may rescind an

administrative review, in whole or only
with respect to a particular exporter or
producer, if the Secretary concludes
that, during the period covered by the
review, there were no entries, exports,
or sales of subject merchandise. On July
26, 2001, the Department issued a
memorandum stating our intent to
rescind the review, in part, with regard
to Founder in light of the information
on the record that Founder did not sell,
ship or enter the subject merchandise
during the POR. The Department
circulated this memorandum among the
parties and received no comments. See
Memorandum For the File From
Jacqueline Arrowsmith Through Barbara
E. Tillman: Partial Rescission of
Antidumping Duty Administrative
Review (July 26, 2001) (on file in the
Department’s Central Records Unit in
Room B-099). Therefore, the
Department has determined that it is
reasonable to rescind, in part, the
administrative review of the
antidumping duty order on natural
bristle paintbrushes and paintbrush
heads with respect to Founder for the
period February 1, 2000 through January
31, 2001. The Department will issue
appropriate assessment instructions to
Customs.

The Department is not rescinding its
review of the antidumping duty order
on natural bristle paintbrushes and
paintbrush heads with respect to
Hunan, for the period February 1, 2000
through January 31, 2001, because there
is evidence on the record of a sale, made
by Hunan to the United States market
during the POR.

This notice serves as a reminder to
parties subject to administrative
protective order (“APO”’) of their
responsibility concerning the
disposition of proprietary information
disclosed under APO in accordance
with 19 CFR 351.305(a)(3). Timely
written notification of the return or
destruction of APO materials or
conversion to judicial protective order is
hereby requested. Failure to comply
with the regulations and terms of an
APO is a sanctionable violation.

This determination and notice are
issued and published in accordance
with 19 CFR 351.213(d)(3) and sections
751(a) and 777(i)(1) of the Act.

Dated: September 6, 2001.

Edward C. Yang,

Acting Deputy Assistant Secretary, AD/CVD
Enforcement Group III.
[FR Doc. 01-22933 Filed 9-11-01; 8:45 am]

BILLING CODE 3510-DS-P
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DEPARTMENT OF COMMERCE Notice of Final Determination of Sales Weighted-av-
At Less Than Fair Value: Solid Exporter/manufacturer erage margin

International Trade Administration Agricultural Grade Ammonium Nitrate percentage
[A-823-810] From Ukraine, 66 FR 38632 (July 25, J.S.C. “Concern” Stirol ......... 156.29
2001) (“Final Determination”). Ukraine-wide Rate ................ 156.29

Antidumping Duty Order: Solid
Agricultural Grade Ammonium Nitrate
From Ukraine

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

ACTION: Notice of antidumping duty
order.

EFFECTIVE DATE: September 12, 2001.
FOR FURTHER INFORMATION CONTACT:
Jarrod Goldfeder, Melani Miller, or
Anthony Grasso, Import Administration,
International Trade Administration,

U.S. Department of Commerce, 14th
Street and Constitution Avenue, NW.,
Washington, DC 20230; telephone: (202)
482-0189, (202) 482—-0116, or (202) 482—
3853, respectively.

The Applicable Statute and Regulations

Unless otherwise indicated, all
citations to the Tariff Act of 1930, as
amended (“the Act”), are references to
the provisions effective January 1, 1995,
the effective date of the amendments
made to the Act by the Uruguay Round
Agreements Act. In addition, unless
otherwise indicated, all citations to the
Department of Commerce (“the
Department”’) regulations are to the
regulations at 19 CFR part 351 (April
2000).

Scope of Order

The products covered by this
antidumping duty order are solid,
fertilizer grade ammonium nitrate
(“ammonium nitrate” or “subject
merchandise”) products, whether
prilled, granular or in other solid form,
with or without additives or coating,
and with a bulk density equal to or
greater than 53 pounds per cubic foot.
Specifically excluded from this scope is
solid ammonium nitrate with a bulk
density less than 53 pounds per cubic
foot (commonly referred to as industrial
or explosive grade ammonium nitrate).
The merchandise subject to this
investigation is classified in the
Harmonized Tariff Schedule of the
United States (“HTSUS”) at subheading
3102.30.00.00. Although the HTSUS
subheadings are provided for
convenience and for purposes of the
Customs Service, the written
description of the merchandise under
investigation is dispositive.

Antidumping Duty Order

On July 25, 2001, the Department
published in the Federal Register the

On August 31, 2001, in accordance
with section 735(d) of the Act, the U.S.
International Trade Commission (“ITC”)
notified the Department that a U.S.
industry is “materially injured,” within
the meaning of section 735(b)(1)(A)(i) of
the Act, by reason of less-than-fair-value
imports of ammonium nitrate from
Ukraine.

Therefore, in accordance with section
736(a)(1) of the Act, the Department will
direct the Customs Service to assess,
upon further advice by the Department,
antidumping duties equal to the amount
by which the normal value of the
subject merchandise exceeds the export
price or constructed export price of the
subject merchandise for all entries of
ammonium nitrate from Ukraine.
Antidumping duties will be assessed on
all unliquidated entries of ammonium
nitrate from Ukraine entered, or
withdrawn from warehouse, for
consumption on or after March 5, 2001,
the date of publication of the
Department’s preliminary determination
in the Federal Register. See Notice of
Preliminary Determination of Sales at
Less Than Fair Value and Postponement
of Final Determination: Solid
Agricultural Grade Ammonium Nitrate
From Ukraine, 66 FR 13286 (March 5,
2001).

The ITC further found that critical
circumstances do not exist with respect
to imports of the subject merchandise
from Ukraine. As a result, the
Department will direct Customs officers
to refund any cash deposits made, or
bonds posted, pursuant to the
Department’s affirmative determination
of critical circumstances for all
merchandise produced/exported by all
Ukrainian companies which were
entered on or after December 5, 2000
(which is 90 days prior to the
Department’s preliminary determination
publication date of March 5, 2001) and
before March 5, 2001.

On or after the date of publication of
this notice in the Federal Register,
Customs officers must require, at the
same time as importers would normally
deposit estimated duties, cash deposits
for the subject merchandise equal to the
weighted-average antidumping duty
margins as noted below. The “Ukraine-
wide Rate” applies to all exporters of
ammonium nitrate not specifically
listed below:

This notice constitutes the
antidumping duty order with respect to
ammonium nitrate from Ukraine,
pursuant to section 735(a) of the Act.
Interested parties may contact the
Central Records Unit, Room B—-099 of
the Main Commerce Building for copies
of an updated list of antidumping duty
orders currently in effect.

This order is published in accordance
with sections 736(a) and 19 CFR
351.211.

Dated: September 6, 2001.
Richard W. Moreland,

Acting Assistant Secretary for Import
Administration.

[FR Doc. 01-22934 Filed 9-11-01; 8:45 am]
BILLING CODE 3510-DS-P

DEPARTMENT OF COMMERCE

National Institute of Standards and
Technology

Judges Panel of the Malcolm Baldrige
National Quality Award

AGENCY: National Institute of Standards
and Technology, Department of
Commerce.

ACTION: Notice of closed meeting.

SUMMARY: Pursuant to the Federal
Advisory Committee Act, 5 U.S.C. app.
2, notice is hereby given that there will
be a closed meeting of the Judges Panel
of the Malcolm Baldrige National
Quality Award on Thursday, September
20, 2001. The Judges Panel is composed
of nine members prominent in the field
of quality management and appointed
by the Secretary of Commerce. The
purpose of this meeting is to review the
consensus process, select applicants for
site visits, determine possible conflict of
interest for site visited companies, begin
stage III of the judging process, review
feedback to first stage applicants, a
debriefing on the State and Local
Workshop, an E-Baldrige demonstration,
and 2001 Regionals Sign-Up. The
applications under review contain trade
secrets and proprietary commercial
information submitted to the
Government in confidence.

DATES: The meeting will convene
September 20, 2001 at 9 a.m. and
adjourn at 4:30 p.m. on September 20,
2001. The entire meeting will be closed.
ADDRESSES: The meeting will be held at
the National Institute of Standards and
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Technology, Red Training Room,
Chemistry Building, Gaithersburg,
Maryland 20899.
FOR FURTHER INFORMATION CONTACT: Dr.
Harry Hertz, Director, National Quality
Program, National Institute of Standards
and Technology, Gaithersburg,
Maryland 20899, telephone number
(301) 975-2361.
SUPPLEMENTARY INFORMATION: The
Assistant Secretary for Administration,
with the concurrence of the General
Counsel, formally determined on
February 12, 2001, that the meeting of
the Judges Panel will be closed pursuant
to Section 10(d) of the Federal Advisory
Committee Act, 5 U.S.C. app. 2, as
amended by Section 5(c) of the
Government in the Sunshine Act, Pub.
L. 94-409. The meeting, which involves
examination of records and discussion
of Award applicant data, may be closed
to the public in accordance with Section
552b(c)(4) of Title 5, United States Code,
since the meeting is likely to disclose
trade secrets and commercial or
financial information obtained from a
person and privileged or confidential.
Dated: September 4, 2001.
Karen H. Brown,
Deputy Director.
[FR Doc. 01-22857 Filed 9—11-01; 8:45 am)]
BILLING CODE 3510-13-M

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

[1.D. 090501A]

Endangered and Threatened Species;
Take of Anadromous Fish

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Notice of availability and
request for comment.

SUMMARY: Notice is hereby given that
the Oregon Department of Fish and
Wildlife (ODFW) has submitted a
Fisheries Management and Evaluation
Plan (FMEP) pursuant to the protective
regulations promulgated for Lower
Columbia River (LCR) chum salmon
under the Endangered Species Act
(ESA). The FMEP specifies the future
management of inland fisheries
potentially affecting the LCR chum
salmon in the State of Oregon. This
document serves to notify the public of
the availability of the FMEP for review
and comment before a final approval or
disapproval is made by NMFS.

DATES: Written comments on the draft
FMEP must be received at the
appropriate address or fax number (see
ADDRESSES) no later than 5 p.m. Pacific
standard time on October 12, 2001.

ADDRESSES: Written comments and
requests for copies of the draft FMEP
should be addressed to Richard Turner,
Sustainable Fisheries Division, Hatchery
and Inland Fisheries Branch, 525 N.E.
Oregon Street, Suite 510, Portland, OR
97232 or faxed to 503—-872-2737. The
documents are also available on the
Internet at http://www.nwr.noaa.gov/.
Comments will not be accepted if
submitted via e-mail or the Internet.

FOR FURTHER INFORMATION CONTACT:
Richard Turner, Portland, OR at phone
number 503-736-4737 or e-mail:
rich.turner@noaa.gov.

SUPPLEMENTARY INFORMATION: This
notice is relevant to the Lower Columbia
River chum salmon (Oncorhynchus
keta) Evolutionarily Significant Unit
(ESU).

Background

ODFW has submitted to NMFS an
FMEP for inland recreational and
commercial fisheries potentially
affecting listed adults and juveniles of
the LCR chum salmon ESU. These
include all freshwater fisheries managed
under the sole jurisdiction of the State
of Oregon occurring within the
boundaries of the LCR chum salmon
ESU including the anadromous portions
of the Lower Columbia River mainstem
and tributaries, from the mouth
upstream to Bonneville Dam. The
objective of the fisheries is to harvest
hatchery-origin salmon and steelhead,
and other fish species in a manner that
does not jeopardize the survival and
recovery of the listed LCR chum salmon
ESU. All Oregon tributaries to the
Columbia River are closed to the
retention of chum salmon but chum
salmon may be handled during fisheries
for steelhead, salmon and other species
in these tributaries. Impact levels to the
listed LCR chum salmon ESU are
specified in the FMEP. Population risk
assessments in the FMEP indicate the
extinction risk for the listed ESU under
the proposed fishery impact levels to be
low. A variety of monitoring and
evaluation tasks are specified in the
FMEP to assess the abundance of LCR
chum salmon, determine fishery effort,
and angler compliance. ODFW will
annually conduct a population status
and a review of the fisheries within the
provisions of the FMEP. ODFW will
conduct, at a minimum of every 5 years,
a comprehensive review to evaluate the
effectiveness of the FMEP.

As specified in the July 10, 2000, ESA
4 (d) rule for salmon and steelhead (65
FR 42422), NMFS may approve an
FMEP if it meets criteria set forth in
§223.203 (b)(4)(i)(A) through (I). Prior to
final approval of an FMEP, NMFS must
publish notification announcing its
availability for public review and
comment.

Authority

Under section 4 of the ESA, the
Secretary of Commerce is required to
adopt such regulations as he deems
necessary and advisable for the
conservation of species listed as
threatened. The ESA salmon and
steelhead 4 (d) rule (65 FR 42422, July
10, 2000) specifies categories of
activities that contribute to the
conservation of listed salmonids and
sets out the criteria for such activities.
The rule further provides that the
prohibitions of paragraph (a) of the rule
do not apply to activities associated
with fishery harvest provided that an
FMEP has been approved by NMFS to
be in accordance with the salmon and
steelhead 4 (d) rule.

Dated: September 6, 2001.
Phil Williams,
Acting Chief, Endangered Species Division,
Office of Protected Resources,, National
Marine Fisheries Service.

[FR Doc. 01-22932 Filed 9—11-01; 8:45 am)]
BILLING CODE 3510-22-S

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

[1.D. No. 082301A]

Endangered and Threatened Wildlife
and Plants; Recovery Plan Preparation
for the Gulf of Maine Distinct
Population Segment of Atlantic
Salmon

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Notice; request for information.

SUMMARY: The National Marine
Fisheries Service (NMFS) and the U.S.
Fish and Wildlife Service (FWS)(the
Services) are developing a recovery plan
for the Gulf of Maine Distinct
Population Segment of Atlantic Salmon.
The Services are required by the
Endangered Species Act (ESA) to
develop plans for the conservation and
survival of federally listed species, i.e.,
recovery plans.

FOR FURTHER INFORMATION CONTACT:
Mark Minton, NMFS, telephone 978—



Federal Register/Vol. 66, No. 177/ Wednesday, September 12, 2001/ Notices

47453

281-9355; Anne Hecht, FWS 978—443—
4325.

SUPPLEMENTARY INFORMATION: The ESA
specifies that recovery plans must
include: (1) a description of
management actions necessary to
achieve the plan’s goals for the
conservation and survival of the species;
(2) objective, measurable criteria which,
when met, would result in the species
being removed from the list; and (3)
estimates of the time and costs required
to achieve the plan’s goal and achieve
intermediate steps toward that goal.

The Services have developed an
interim, draft schedule for the
completion of the recovery plan. The
interim schedule for plan development
includes completion of technical draft
recovery plan (December 2001);
completion and distribution of draft
recovery plan (May 2002); completion of
final recovery plan (May 2003).

The NMFS hereby requests relevant
information on the species and/or
comments on the impacts to the species
that should be addressed during plan
development. Comments must be
received within 60 days of the
publication of this notice. Comments
should be sent to:

National Marine Fisheries Service,
One Blackburn Drive, Gloucester, MA
01930, Attn: Atlantic Salmon Recovery
Plan Coordinator.

Dated: September 5, 2001.
Ann D. Terbush,

Acting Director, Office of Protected Resources,
National Marine Fisheries Service.

[FR Doc. 01-22930 Filed 9-11-01; 8:45 am]
BILLING CODE 3510-22-S

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

[1.D. 082001B]

Small Takes of Marine Mammals
Incidental to Specified Activities;
Repairs at the Carpinteria Oil and Gas
Processing Facility, Carpinteria, CA

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Notice of receipt of application
and proposed authorization for a small
take exemption; request for comments.

SUMMARY: NMFS has received a request
from Venoco, Inc. for an authorization
to take small numbers of marine
mammals by harassment incidental to
repairs at the Carpinteria Oil and Gas
Processing Facility in Carpinteria, CA.

Under the Marine Mammal Protection
Act (MMPA), NMFS is requesting
comments on its proposal to authorize
Venoco to incidentally take, by
harassment, small numbers of Pacific
harbor seals (Phoca vitulina richardsi)
from November 1, 2001, through
November 1, 2002.

DATES: Comments and information must
be received no later than October 12,
2001.

ADDRESSES: Comments on the
application should be addressed to
Donna Wieting, Chief, Marine Mammal
Conservation Division, Office of
Protected Resources, NMFS, 1315 East-
West Highway, Silver Spring, MD
20910-3225. A copy of the application,
the Project Execution Plan, and Wildlife
Protection Plan may be obtained by
writing to this address or by telephoning
one of the contacts listed here.

FOR FURTHER INFORMATION CONTACT:
Simona P. Roberts, (301) 713-2322, ext.
106 or Christina Fahy, (562) 980—-4023.
SUPPLEMENTARY INFORMATION:

Background

Sections 101 (a)(5)(D) of the MMPA
(16 U.S.C. 1361 et seq.) direct the
Secretary of Commerce to allow, upon
request, the incidental, but not
intentional taking of small numbers of
marine mammals by U.S. citizens who
engage in a specified activity (other than
commercial fishing) within a specified
geographical region if certain findings
are made, the taking is limited to
harassment, and notice of a proposed
authorization is provided to the public
for review.

Authorization may be granted if
NMFS finds, based on the best available
scientific evidence, that the taking will
have a negligible impact on the marine
mammal species or stock(s). Where
negligible impact is defined in
regulation (50 CFR 216.103) as: “‘an
impact resulting from the specified
activity that cannot be reasonably
expected to, and is not reasonably likely
to, adversely affect the species or stock
through effects on annual rates of
recruitment or survival”.

Summary of Request

On June 17, 2001, NMFS received an
application from Venoco, Inc., the
owner and operator of the Carpinteria
Oil and Gas Processing Facility in
Carpinteria, CA, requesting an
authorization for the harassment of
small numbers of Pacific harbor seals
incidental to repair of gas pipeline
supports and pier pilings at Casitas Pier.
A detailed description of the work
proposed for 2001 is contained in the
Project Execution Plan and application

which is available upon request (see
ADDRESSES).

Venoco plans to complete all repair
activities in a 3—week period beginning
in early November 2001. To account for
potential weather and logistical delays
and reduce further paperwork, the
proposed IHA would be issued for a full
1-year period (November 2001—
November 2002).

Description of Marine Mammals and
Habitat Potentially Affected by the
Activity

Harbor seals generally are non-
migratory, with local movements
associated with such factors as tides,
weather, season, food availability, and
reproduction(Scheffer and Slipp, 1944;
Fisher, 1952; Bigg, 1969, 1981). They
haul out on rocks, reefs, beaches, and
drifting glacial ice, and feed in marine,
estuarine, and occasionally fresh waters.
Harbor seals have also displayed strong
fidelity for haulout sites (Pitcher and
Calkins, 1979; Pitcher and McAllister,
1981). The eastern Pacific harbor seal
has an estimated population of 285,000
individuals distributed along the entire
west coast of North America from the
Pribilof and Aleutian Islands in Alaska
to Baja California.

In Carpinteria, Pacific harbor seals
haul out year round. This area is one of
two along the mainland coast of
southern California that is readily
accessible to the public. The other haul
out is in La Jolla, CA. There are four
other sizable haul outs along the
mainland coast of Santa Barbara County,
one at Naples, one at Point Conception,
and two at Vandenberg Air Force Base.
However, unlike the Carpinteria haul
out, these sites are on private land and
not readily accessible to the public.

In Carpinteria, peak numbers are
reached during the pupping season (late
February through March) and molting
season (summer months). The pups
born at these sites are weaned in 4 to 6
weeks, so nearly all pups are
independent by the end of May. 20 to
30 pups are usually born there each year
(Howorth, 1995, 1998). A peak
abundance count made during the 1998
pupping season was 345 seals (Howorth,
1998).

The project site is adjacent to a small
beach used by harbor seals as a haul-out
and rookery area. Harbor seals continue
to use this area despite pier activity and
human presence (Howorth, 1995, 1998).
265 feet (ft) (81 meters (m)) east of
Casitas Pier, a small sandy beach and
offshore rock area marks the western
limits of the local harbor seal haul outs.

California sea lions ( Zalophus
californianus) do occasionally haul out
on the beach or rocks adjacent to the
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project site. However, such individuals
are usually not healthy and are taken to
the Santa Barbara Marine Mammal
Center (Howorth, 1995, 1998).

Bottlenose dolphins (Tursiops
truncatus) and the eastern North Pacific
gray whale (Eschrichtius robustus) have
been reported near the project site
(Howorth, 1995, 1998). Both species,
when sighted near the project site, have
consistently avoided the pier. Years of
data from previous projects and from
the Carpinteria Seal Watch have not
observed any instances of cetaceans
within the project area.

Potential Effects on Marine Mammals
and their Habitat

Potential harassment may result from
noise generated by repair activities to
the pipeline and pier as well as from the
physical presence of people on the
beaches.

Seals may be disturbed and leave the
beach when pile driving activities are
underway; however, previous
monitoring has shown that all seals
returned when activities ceased
(Venoco, 2001).

Number of Marine Mammals
Potentially Harassed

During repair work carried out by
Venoco an estimated 364 Pacific harbor
seals have the potential to be
incidentally harassed. This number is
the maximum count documented by
Howorth (1995, 1998) during the
summer molting season.

Mitigation

Mitigation measures described in this
section and still under development by
Venoco are being proposed to reduce
the potential for harassment and
eliminate the potential for incidental
injury and mortality due to repair
activities.

If operationally feasible, all repairs
will take place during daylight hours in
a three-week period commencing
November 1, 2001, before the harbor
seal pupping period and while the
beach is open to the public. During this
period few, if any, seals are present on
shore because beachwalkers, dogs,
joggers, kayakers, and others frequent
the beach during daylight hours. During
November, early storms and currents
erode the sand covering the rocks and
reefs, which will also reduce the
amount of excavation necessary to
expose the base of the pier pilings.

Work on pilings closest to the haul-
out site will be conducted at the
beginning of the project and only during
low tides (American Marine Corp.,
2000). Therefore, any potential for
disturbing harbor seals would be limited

to approximately 4 hours each 24—-hour
period.

To reduce the potential for visual
disturbance to the seals, mitigation
measures will include, but will not be
limited to: the diving air compressor,
trucks, and equipment motors will be
equipped with quiet mufflers; backup
alarms on trucks will be disconnected;
all lines, floats, cables, etc. used in
handling materials will be secured to
the pier; a large, weighted down tarp
will be placed to hide workers on the
beach from view; all personnel will be
instructed to avoid rapid or sudden
movements, shouting, throwing objects
or other actions that could startle the
seals; only the minimum number of
people needed to perform the work on
the beach at one time will be allowed;
divers will be instructed to stay
submerged while performing their tasks;
and verbal communications from the
pier or other project site to divers or
workers will be via radio.

Successful implementation of
additional mitigation measures by
Venoco and their contractors would
further reduce the potential for adverse
impacts on Pacific harbor seals in the
area.

Monitoring

NMFS will require Venoco to monitor
the impact of pile driving and other
repair activities on harbor seals.
Monitoring will be conducted by one or
more NMFS-approved biologists. Before
an incidental harassment authorization
can be issued to Venoco for this activity,
NMFS must receive and accept a
complete monitoring plan that includes:
(1) a description of the proposed survey
techniques that would be used to
determine the movement and activity of
harbor seals near the construction areas;
and (2) scientific rigor that will allow
NMEFS to verify that any impacts on
marine mammal populations from this
specific activity are small in number
and negligible.

Reporting

Venoco will provide monthly reports
to the Southwest Regional
Administrator, NMFS, including a
summary of the previous month’s
monitoring activities and an estimate of
the number of harbor seals that may
have been harassed as a result of repair
activities. These reports will provide
dates, time, tidal height, weather,
number of harbor seals seen (including
sex and age class if possible), and any
observed disturbances. A description of
the repair activities at the time of
observation will also be provided.

The final monitoring report is due
within 90 days of completion of the

activity. This report will contain a
description of the methods, results, and
interpretation of all monitoring tasks.

Endangered Species Act (ESA)
Consultation

This proposed authorization would
not allow the take of any species listed
as endangered or threatened under the
ESA.

Preliminary Conclusions

NMFS has preliminarily determined
that the impact of conducting repair
activities at the Carpinteria Oil and Gas
Processing Facility in Carpinteria, CA
will have a negligible impact on Pacific
harbor seals in California. While
behavioral modifications may be made
by this species to avoid the resultant
noise and activities, the avoidance of
the area is not reasonably expected to,
and is not reasonably likely to,
adversely affect the annual rates of
recruitment or survival of the stock.

The number of potential harassment
takings is estimated to be small. In
addition, no take by injury and/or death
is anticipated, and the potential for such
taking will be avoided through the
incorporation of the mitigation
measures mentioned in this document.
Haul-out sites, rookeries, mating
grounds, areas of concentrated feeding,
and other areas of special significance
for harbor seals within or near the
planned area of operations will be
avoided in order to avoid any potential
impacts.

Proposed Authorization

NMFS proposes to issue an IHA for
repair activities at the Carpinteria Oil
and Gas Processing Facility in
Carpinteria, CA from November 1, 2001
until November 1, 2002, provided the
mitigation and monitoring plan
proposed by the City and the reporting
requirements defined by NMFS are
implemented successfully. NMFS has
preliminarily determined that the
proposed activity would result in the
harassment of only small numbers of
Pacific harbor seals and would have a
negligible impact on these marine
mammal stocks.

Information Solicited

NMFS requests interested persons to
submit comments, and information,
concerning this request Donna Wieting,
Marine Mammal Conservation Division,
Office of Protected Resources, NMFS,
1315 East-West Highway, Silver Spring,
MD 20910-3225.
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Dated: September 5, 2001.
Ann D. Terbush,

Acting Deputy Director, Office of Protected
Resources, National Marine Fisheries Service.

[FR Doc. 01-22931 Filed 9-11-01; 8:45 am]
BILLING CODE 3510-22-S

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

[1.D. 082901E]

Mid-Atlantic Fishery Management
Council; Public Meeting

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Notice of public meeting.

SUMMARY: The Mid-Atlantic Fishery
Management Council’s and the New
England Fishery Management Council’s
Joint Dogfish Committee will hold a
public meeting.

DATES: The meeting will be held on
Friday, September 28, 2001, from 10
a.m. until 5 p.m.

ADDRESSES: This meeting will be held at
the Comfort Inn at the Airport, 1940
Post Road, Warwick, RI; telephone: 401—
732-0470.

Council address: Mid-Atlantic Fishery
Management Council, Room 2115, 300
S. New Street, Dover, DE 19904. New
England Fishery Management Council,
50 Water Street, The Tannery-Mill 2,
Newburyport, MA 01950.

FOR FURTHER INFORMATION CONTACT:
Daniel T. Furlong, Executive Director,
Mid-Atlantic Fishery Management
Council; telephone: 302—-674-2331, ext.
19, or Paul Howard, Executive Director,
New England Fishery Management
Council; telephone: 978—465-0492.
SUPPLEMENTARY INFORMATION: The
purpose of this meeting is to review
updated fisheries and stock assessment
information and to develop 2002-03
management measures for spiny
dogfish. In addition, the Committee will
review the Spiny Dogfish Amendment 1
Issues Paper.

Although non-emergency issues not
contained in this agenda may come
before this group for discussion, those
issues may not be the subject of formal
action during this meeting. Action will
be restricted to those issues specifically
identified in this notice and any issues
arising after publication of this notice
that require emergency action under
section 305 (c) of the Magnuson-Stevens
Fishery Conservation and Management
Act, provided the public has been

notified of the Council’s intent to take
final action to address the emergency.

Special Accommodations

This meeting is physically accessible
to people with disabilities. Requests for
sign language interpretation or other
auxiliary aids should be directed to
Joanna Davis at the Mid-Atlantic
Council Office (see ADDRESSES) at least
5 days prior to the meeting date.

Dated: September 4, 2001.
Peter H. Fricke,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 01-22809 Filed 9—-11-01; 8:45 am]
BILLING CODE 3510-22-S

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

[1.D. 082901D]

Pacific Fishery Management Council;
Public Meeting

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Notice of public meeting.

SUMMARY: The Pacific Fishery
Management Council’s (Council)
Scientific and Statistical Committee’s
Ad Hoc Marine Reserves Subcommittee
will hold a public meeting.

DATES: The subcommittee will meet
Monday, October 1, 2001, from 10 a.m.
to 5 p.m., and Tuesday, October 2, 2001,
from 8:30 a.m. until business for the day
is completed.

ADDRESSES: The meeting will be held in
Santa Barbara, CA. Contact the Council
office for meeting location information,
503-326-6352.

Council address: Pacific Fishery
Management Council, 7700 NE
Ambassador Place, Suite 200, Portland,
OR 97220-1384.

FOR FURTHER INFORMATION CONTACT: MTr.
Jim Seger or Mr. Dan Waldeck, Pacific
Fishery Management Council, 503-326—
6352.

SUPPLEMENTARY INFORMATION: The
primary purpose of the work session
will be to evaluate the scientific basis
for determining reserve size. As time
permits, other scientific issues relative
to marine reserves may also be
discussed.

Although nonemergency issues not
contained in the meeting agenda may
come before the subcommittee for
discussion, those issues may not be the
subject of formal subcommittee action

during this meeting. Subcommittee
action will be restricted to those issues
specifically listed in this notice and any
issues arising after publication of this
notice that require emergency action
under section 305(c) of the Magnuson-
Stevens Fishery Conservation and
Management Act, provided the public
has been notified of the subcommittee’s
intent to take final action to address the
emergency.

Special Accommodations

This meeting is physically accessible
to people with disabilities. Requests for
sign language interpretation or other
auxiliary aids should be directed to Ms.
Carolyn Porter at 503—326—6352 at least
5 days prior to the meeting date.

Dated: September 5, 2001.
Richard W. Surdi,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 01-22808 Filed 9-11-01; 8:45 am]|
BILLING CODE 3510-22-S

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

DEPARTMENT OF THE INTERIOR

U.S. Fish and Wildlife Service

[1.D. 083101A]

Marine Mammals and Endangered
Species; National Marine Fisheries
Service File No. 989-1602; U.S. Fish
and Wildlife Service File No. 033958

AGENCIES: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce; U.S. Fish and Wildlife
Service, Interior.

ACTION: Return of application.

SUMMARY: Notice is hereby given that
the application submitted by Geo-
Marine, Inc., 550 East 15th St., Plano,
TX 75074, for a permit to take all marine
mammal species (Cetacea,Pinnipedia,
and Sirenia) and sea turtle species
occurring in waters of Puerto Rico for
purposes of scientific research has been
returned to the applicant.

FOR FURTHER INFORMATION CONTACT:
Amy Sloan or Ruth Johnson, Office of
Protected Resources, NMFS, 301/713—
2289.

SUPPLEMENTARY INFORMATION: On
February 22, 2001, a notice was
published in the Federal Register (66
FR 11155) that an application for a
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scientific research permit had been filed
by Geo-Marine, Inc.

The Applicant requested
authorization to conduct aerial surveys
for marine mammals and sea turtles in
near-shore waters of Vieques, Puerto
Rico. The objectives of the surveys were
to determine occurrence, migration
routes, and habitat utilization for the
species occurring in the Inner Range,
Atlantic Fleet Weapons Training
Facility, Vieques. The applicant failed
to respond within 60 days to reviewer
comments in order to complete their
application, and thus, the application
has been returned.

Dated: August 31, 2001.
Eugene T. Nitta,
Acting Chief, Permits and Documentation
Division, Office of Protected Resources,
National Marine Fisheries Service.

Dated: September 4, 2001.
Lisa J. Lierheimer,
Acting Chief, Branch of Permits, Division of
Management Authority, U.S. Fish and
Wildlife Service.
[FR Doc. 01-22806 Filed 9-11—-01; 8:45 am]
BILLING CODE 3510-22-S

COMMITTEE FOR THE
IMPLEMENTATION OF TEXTILE
AGREEMENTS

Adjustment of Import Limits for Certain
Cotton, Man-Made Fiber, Silk Blend
and Other Vegetable Fiber Textiles and
Textile Products Produced or
Manufactured in Hong Kong

September 6, 2001.

AGENCY: Committee for the
Implementation of Textile Agreements
(CITA).

ACTION: Issuing a directive to the
Commissioner of Customs reducing
limits.

EFFECTIVE DATE: September 12, 2001.
FOR FURTHER INFORMATION CONTACT:
Naomi Freeman, International Trade
Specialist, Office of Textiles and
Apparel, U.S. Department of Commerce,
(202) 482—4212. For information on the
quota status of these limits, refer to the
Quota Status Reports posted on the
bulletin boards of each Customs port,
call (202) 927-5850, or refer to the U.S.
Customs website at http://
www.customs.gov. For information on
embargoes and quota re-openings, refer
to the Office of Textiles and Apparel
website at http://otexa.ita.doc.gov.
SUPPLEMENTARY INFORMATION:

Authority: Section 204 of the Agricultural
Act of 1956, as amended (7 U.S.C. 1854);
Executive Order 11651 of March 3, 1972, as
amended.

The current limits for certain
categories are being reduced for
carryforward used and the rescinding of
carryforward.

A description of the textile and
apparel categories in terms of HTS
numbers is available in the
CORRELATION: Textile and Apparel
Categories with the Harmonized Tariff
Schedule of the United States (see
Federal Register notice 65 FR 82328,
published on December 28, 2000). Also
see 65 FR 75674, published on
December 4, 2000.

D. Michael Hutchinson,

Acting Chairman, Committee for the
Implementation of Textile Agreements.

Committee for the Implementation of Textile
Agreements

September 6, 2001.

Commissioner of Customs,
Department of the Treasury, Washington, DC
20229.

Dear Commissioner: This directive
amends, but does not cancel, the directive
issued to you on November 28, 2000, by the
Chairman, Committee for the Implementation
of Textile Agreements. That directive
concerns imports of certain cotton, wool,
man-made fiber, silk blend and other
vegetable fiber textiles and textile products,
produced or manufactured in Hong Kong and
exported during the twelve-month period
which began on January 1, 2001 and extends
through December 31, 2001.

Effective on September 12, 2001, you are
directed to reduce the limits for the following
categories, as provided for under the Uruguay
Round Agreement on Textiles and Clothing:

Adjusted twelve-month

Category Jimit 1

Sublevel in Group |

218/225/317/326 ...... 78,707,824 square
meters of which not
more than 4,341,659
sguare meters shall
be in Category
218(1)2(yarn dyed
fabric other than
denim and jac-
quard).

Sublevels in Group Il

338/339 3 (shirts and
blouses other than
tank tops and

2,955,671 dozen.

tops, knit).
631 .o 749,409 dozen pairs.
648 ..o, 1,208,635 dozen of
which not more than
1,208,635 dozen
shall be in Category
648-W.4
649 i, 957,348 dozen.
650 ..ooiiiiiiieeeeeeee, 197,976 dozen.
Within Group Il sub-
group
350 i 149,808 dozen.

14,246 dozen.
118,723 dozen.

Adjusted twelve-month

Category limit 1

183,031 dozen.
698,574 dozen.
282,360 dozen.
378,733 dozen.

1The limits have not been adjusted to ac-
count for any imports exported after December
31, 2000.

2 Category 218(1): all HTS numbers except
5209.42.0060, 5209.42.0080, 5211.42.0060,
5211.42.0080, 5514.32.0015 and
5516.43.0015.

3 Category 338/339: all HTS numbers ex-
cept 6109.10.0018, 6109.10.0023,
6109.10.0060, 6109.10.0065, 6114.20.0005
and 6114.20.0010.

4Category 648-W:
6204.23.0040, 6204.23.0045,
6204.29.2025, 6204.29.4038,
6204.63.3000, 6204.63.3510,
6204.63.3532, 6204.63.3540,
6204.69.2530, 6204.69.2540,
6204.69.6030, 6204.69.9030,
6211.20.1555, 6211.20.6820,
and 6217.90.9060.

The Committee for the Implementation of
Textile Agreements has determined that
these actions fall within the foreign affairs
exception to the rulemaking provisions of 5
U.S.C. 553(a)(1).

Sincerely,

D. Michael Hutchinson,

Acting Chairman, Committee for the
Implementation of Textile Agreements.
[FR Doc.01-22837 Filed 9—-11-01; 8:45 am]

BILLING CODE 3510-DR-S

only HTS numbers
6204.29.2020,
6204.63.2000,
6204.63.3530,
6204.69.2510,
6204.69.2560,
6210.50.5035,
6211.43.0040

DEPARTMENT OF DEFENSE
Department of the Army

Announcement of Intent To Grant a
Limited Field Exclusive License to the
Interests of the U.S. Government in
Certain Inventions Generated Through
Efforts of the U.S. Army, and U.S.
Patent Applications, and for Patents
Based Thereon

AGENCY: U.S. Army Tank-automotive
and Armaments Command—Armament
Research Development and Engineering
Center (TACOM-ARDEC), DoD.

ACTION: Notice.

SUMMARY: The Department of the Army
announces, that unless there is
objection, in fifteen days it will grant an
Exclusive license to InvenCom LLC, 800
East Boulevard, Charlotte, NC 28203,
limited to the field of application for
any “Forcible Entry Apparatus” of the
type that is placed in contact with the
structure to be breached when utilizing
the device, of the U.S. Government’s
interests in the following four
inventions and in all patent applications
and patents that result from or are based
on same: (i) “Liquid Eject Propulsion
Forcible Entry Device Power Supply” by
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Charles A. Mossey, et al., Army docket
no. 2001-005; (ii) “Liquid Eject
Propulsion Forcible Entry Device Firing
Circuit” by Charles A. Mossey, et al.,
Army docket no. 2001-026; (iii) “Liquid
Eject Propulsion Forcible Entry Device
And Burst Disc Mechanism Thereof” by
Charles A. Mossey, et al., Army docket
no. 2001-027; and (iv) ‘“Recoilless
Impact Device” by Charles A. Mossey, et
al., U.S. patent application number 09/
710,073, filed on November 10, 2000
(Army docket no. 2001-028).

FOR FURTHER INFORMATION CONTACT: MTr.
John Moran, Chief, Intellectual Property
Law Division, AMSTA-AR-GCL, U.S.
Army TACOM-ARDEC, Picatinny
Arsenal, NJ 07806—-5000, e-mail:
jfmoran@pica.army.mil telephone (973)
724-6590.

SUPPLEMENTARY INFORMATION: Written
objections must be filed on or before
September 27, 2001.

Luz D. Ortiz,

Army Federal Register Liaison Officer.

[FR Doc. 01-22917 Filed 9-11-01; 8:45 am]
BILLING CODE 3710-08-M

DEPARTMENT OF DEFENSE

Department of the Army, Corps of
Engineers

Draft Programmatic Environmental
Impact Statement for the Nationwide
Permit Program

AGENCY: Army Corps of Engineers, DoD.
ACTION: Extension of comment period.

SUMMARY: In the July 31, 2001, issue of
the Federal Register (66 FR 39499) the
Corps of Engineers (Corps) announced
the availability of the draft
Programmatic Environmental Impact
Statement (PEIS) for the Nationwide
Permit (NWP) Program. The overall
purpose of the draft PEIS is to review
and evaluate the NWP program as a
whole to ensure that the NWP program
authorizes only activities with no more
than minimal individual and
cumulative adverse effects on the
aquatic environment. We have received
several requests to extend the comment
period, which ends September 14, 2001.
To ensure ample opportunity to review
the draft PEIS and to provide
meaningful comments, we are extending
the comment period 45 days to October
29, 2001. We have submitted a copy of
the draft PEIS to EPA’s Office of Federal
Activities which is also publishing a
Notice of Availability in September 14,
2001 Federal Register.

DATES: Comments on the draft PEIS
must be received by October 29, 2001.

ADDRESSES: Mail comments to the U.S.
Army Corps of Engineers, Institute for
Water Resources, CEIWR-PD, 7701
Telegraph Road, Casey Building,
Alexandria, Virginia 22315-3868.
Submit electronic comments to
NWPPEIS@usace.army.mil. See
SUPPLEMENTARY INFORMATION for file
formats and other information about
filing electronic comments.

FOR FURTHER INFORMATION CONTACT: Dr.
Robert Brumbaugh, CEIWR-PD, at 703—
428-6370 or to download a copy of the
draft PEIS access http://
www.iwr.usace.army.mil/iwr/
Regulatory/regulintro.htm or for
information on the Corps Regulatory
program access http://
www.usace.army.mil/inet/functions/cw/
cecwo/reg/

SUPPLEMENTARY INFORMATION: The Corps
has decided to prepare a voluntary PEIS
on the Corps NWP Program, even
though the Corps has determined that it
is not legally required to do so. The
PEIS will evaluate the NWP process
(requirements and procedures) and
examine and compare programmatic
and procedural alternatives to the NWP
Program. To accomplish this, the PEIS
will look at the structure,
implementation, and performance (in
terms of achieving the stated goals) of
the NWP Program as a whole. It will
identify, evaluate, and compare
programmatic alternatives and
procedural changes to ensure that the
adverse environmental effects of
activities authorized by NWPs will be
no more than minimal, individually and
cumulatively. The PEIS will also
examine how the procedures have been
implemented in the Corps field offices
to ensure that the adverse
environmental effects of activities
authorized by NWPs will be no more
than minimal, individually and
cumulatively. The PEIS will address the
NWP Program and will not address the
impacts of any specific NWP(s) (neither
the existing NWPs nor the Corps current
proposed reissuance of NWPs). The
Corps of Engineers prepared an
Environmental Assessment on the NWP
Program that resulted in the issuance of
a FONSI on June 23, 1998. There is no
change in the proposal or the
environmental aspect of the proposal
examined in the EA; therefore, the
Corps has determined that it is not
required to prepare an EIS or a PEIS in
order to comply with the National
Environmental Policy Act (NEPA). The
FONSI is available for review on the
Corps Regulatory Program webpage
http://www.usace.army.mil/inet/
functions/cw/cecwo/reg/. The NWP
Program is designed and implemented

to ensure that the NWPs do not reach
the threshold of environmental impacts
that would require that an EIS be
prepared. The Corps prepares an
Environmental Assessment (EA) on each
specific NWP when the Corps issues or
reissues that NWP. These EAs are
prepared at the Office of the Chief of
Engineers, and are supplemented by the
Division Engineers with regional
information on potential environmental
impacts, including adding regional
conditions where necessary to ensure
that the impacts of each NWP are
minimal both individually and
cumulatively.

As indicated above, the Corps has
determined that the PEIS is not a legally
required Environmental Impact
Statement. The Corps is preparing the
voluntary PEIS in accordance with
Corps regulations at 33 CFR part 325,
appendix B, and with CEQ regulations
at 40 CFR parts 1500-1508. The Corps
had hoped to complete the PEIS prior to
the reissuance of the NWPs that were
proposed on August 9, 2001, in the
Federal Register at 66 FR 42070, even
though the Corps has determined that
completing the voluntary PEIS prior to
reissuance is not legally required.
However, with the extension of the
comment period the Corps will not be
able to complete the PEIS before the
NWPs will need to be issued in order to
ensure that the existing NWPs do not
expire without new NWPs to take their
place. The CEQ regulations at 40 CFR
1506.1(c) do not prohibit the Corps from
issuing the NWPs prior to completing
the voluntary PEIS, because the Corps
has determined that the PEIS is not a
required PEIS. We will thus be in full
compliance with NEPA for the
reissuance of the NWPs through
preparation of an EA on each NWP prior
to issuance. Moreover, the issuance of
the NWPs by the end of this year will
not preclude or limit the ability of the
Corps to make modifications to the
NWP Program or to make changes to the
NWPs in accordance with any need for
changes identified in the PEIS. The
Corps can, and has in the past, issued
revisions to existing NWPs and new
NWPs prior to the expiration of NWPs
five years from the date of issuance. The
Corps has submitted this voluntary draft
PEIS to EPA’s Office of Federal Affairs
(OFA) for review. In accordance with
procedures specified in NEPA
regulations, OFA is publishing in
September 14, 2001, Federal Register a
Notice of Availability of the draft PEIS
for public review through October 29,
2001. In The draft PEIS can be
downloaded from the Institute for Water
Resources homepage at http://
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www.iwr.usace.army.mil/iwr/
Regulatory/regulintro.htm For those
interested parties who cannot download
documents from the Internet, a limited
number of copies of the draft PEIS can
be obtained by contacting the Institute
for Water Resources at the address or
telephone number above. You may
submit comments by sending electronic
mail (e-mail) to:
NWPPEIS@usace.army.mil Submit
electronic comments as a text file and
avoid the use of any special characters;
do not use any form of encryption.
Comments sent as attachments to
electronic mail messages must be in text
format to ensure that those attachments
can be read by IWR. Comments sent
electronically as attachments in word
processing program formats will not be
accepted.

Charles M. Hess,

Chief, Operations Division, Directorate of
Civil Works.

[FR Doc. 01-22919 Filed 9-11-01; 8:45 am)]
BILLING CODE 3710-92-P

DEPARTMENT OF DEFENSE

Department of the Army, Corps of
Engineers

Intent To Prepare a Joint
Environmental Impact Statement and
Environmental Impact Report for the
Sutter County Feasibility Study, Sutter
County, CA

AGENCY: U.S. Army Corps of Engineers,
DoD.

ACTION: Notice of intent.

SUMMARY: The action being taken is a
feasibility investigation to (1) address
improvements for the existing flood
management systems, (2) investigate
additional areas of flood protection for
Sutter County, and (3) integrate
ecosystem restoration. The study area is
located within the boundaries of the
Sacramento River Flood Control Project
in Sutter County and includes the
Sacramento, Feather, and Bear Rivers;
Natomas Cross Canal; Sutter and Tisdale
Bypasses; Wadsworth Canal; Yuba City
and communities of Live Oak, Meridian,
Robbins, Pleasant Grove, and Nicolaus.

FOR FURTHER INFORMATION CONTACT:
Questions about the proposed action
and EIS/EIR should be addressed to Liz
Holland at (916) 557—6763 or by mail to
U.S. Army Corps of Engineers, ATTN
CESPK-PD-R, 1325 ] Street,
Sacramento, California 95814—2922.

SUPPLEMENTARY INFORMATION:

1. Proposed Action

The U.S. Army Corps of Engineers,
The Reclamation Board of the State of
California, and the County of Sutter are
conducting a feasibility investigation.
The study focuses on reducing flood
damages within the county of Sutter,
California. The study area includes the
Sacramento, Feather, and Bear Rivers;
Sutter and Tisdale Bypasses; Natomas
Cross Canal; and Wadsworth Canal.
County population centers include Yuba
City and the communities of Live Oak,
Meridian, Robbins, Pleasant Grove, and
Nicolaus.

2. Alternatives

The feasibility report will address an
array of alternatives. Alternatives
analyzed during the feasibility
investigation will be a combination of
one or more flood reduction measures
identified during the reconnaissance
phase; additional measures may be
considered. These alternative measures
include enlarge existing levees, levee
realignment, ring levees, interceptor-
levee/channel, reservoir reoperation,
floodway protection program, dredging,
vegetation management, and bypass
reoperation/modification. Although an
ecosystem restoration alternative has
not been defined at this time, the
alternatives currently identified would
likely include ecosystem restoration
components.

a. No Action. There will be no flood
control projects implemented for Sutter
County.

b. Enlarge existing levees along the
Feather and Sacramento Rivers, and the
Natomas Cross Canal.

c. Realign levees along the Feather,
Bear, and Sacramento Rivers.

d. Construct a ring levee to the east of
Yuba City.

e. Construct a channel or levee
intercepting flows above Yuba City.

f. Reoperate Feather and Yuba River
upstream reservoirs.

g. Adopt local flood plain
management plan.

h. Remove sediment from the Sutter
Bypass, Feather and Sacramento River,
and canal systems.

i. Reoperate State pumps and drain
lines.

j- Improve levees along the Sutter
Bypass.

k. Modify Tisdale Bypass to convey
higher flows earlier.

3. Scoping Process

a. The project study plan provides for
a public scoping meeting and comment.
The Corps has initiated a process of
involving concerned individuals, and
local, State, and Federal agencies.

b. Significant issues to be analyzed in
depth in the EIS/EIR include
appropriate levels of flood damage
reduction, adverse effects on vegetation
and wildlife resources, special-status
species, esthetics, cultural resources,
recreation, land use, fisheries, water
quality, air quality, transportation,
socioeconomic, and cumulative effects
of related projects in the study area.

c. The Corps will consult with the
State Historic preservation Officer, and
the U.S. Fish and Wildlife Service to
provide a Fish and Wildlife
Coordination Act Report as an appendix
to the EIS/EIR.

d. A 45-day public review period will
be provided for individuals and
agencies to review and comment on the
draft EIS/EIR. All interested parties are
encouraged to respond to this notice
and provide a current address if they
wish to be notified of the EIS/EIR
circulation.

4. Availability

The draft EIS/EIR is scheduled to be
available for public review and
comment late in calendar year 2002.

Dated: August 23, 2001.

Colonel Michael J. Conrad, Jr.,
Commanding.

[FR Doc. 01-22916 Filed 9-11-01; 8:45 am]|
BILLING CODE 3710-EZ-M

DEPARTMENT OF ENERGY
(Docket No. EA-234)

Application To Export Electric Energy;
Energia de Baja California

AGENCY: Office of Fossil Energy, DOE.
ACTION: Notice of Application.

SUMMARY: Energia de Baja California
(EBC) has applied for authority to
transmit electric energy from the United
States to Mexico pursuant to section
202(e) of the Federal Power Act.

DATES: Comments, protests or requests
to intervene must be submitted on or
before October 13, 2001.

ADDRESSES: Comments, protests or
requests to intervene should be
addressed as follows: Office of Coal &
Power Import/Export (FE-27), Office of
Fossil Energy, U.S. Department of
Energy, 1000 Independence Avenue,
SW., Washington, DC 20585-0350 (FAX
202-287-5736).

FOR FURTHER INFORMATION CONTACT:
Ellen Russell (Program Office) 202-586—
9624 or Michael Skinker (Program
Attorney) 202-586-6667.
SUPPLEMENTARY INFORMATION: Exports of
electricity from the United States to a
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foreign country are regulated and
require authorization under section
202(e) of the Federal Power Act (FPA)
(16 U.S.C. 824a(e)).

On August 22, 2001, the Office of
Fossil Energy (FE) of the Department of
Energy (DOE) received an application
from EBC to transmit electric energy
from the United States to Mexico. In a
related proceeding currently before DOE
(FE Docket PP-234), EBC has applied
for a Presidential permit to construct,
operate, maintain, and connect a new
electric transmission facility between
San Diego Gas and Electric Company’s
(SDG&E’s) Imperial Valley Substation in
Imperial County, California, and a
merchant powerplant EBC is proposing
to construct in the vicinity of Mexicali,
Baja California, Mexico. The electric
energy EBC proposes to export to
Mexico would be for the purpose of
providing start-up and other station use
power. Exports from the United States
to the EBC plant for these purposes is
expected to be less than 17 megawatts.

The electric energy EBC proposes to
export to Mexico would be purchased
on the open market and delivered to
SDG&E’s Imperial Valley Substation
using the existing domestic
transmission system. The exported
electricity would be transmitted to
Mexico over the facilities proposed in
FE Docket PP-234.

Procedural Matters

Any person desiring to become a
party to this proceeding or to be heard
by filing comments or protests to this
application should file a petition to
intervene, comment or protest at the
address provided above in accordance
with §§385.211 or 385.214 of the
FERC’s Rules of Practice and Procedures
(18 CFR 385.211, 385.214). Fifteen
copies of each petition and protest
should be filed with the DOE on or
before the date listed above.

Comments on the EBC application to
export electric energy to Mexico should
be clearly marked with Docket EA—234.
Additional copies are to be filed directly
with Orlando Martinez, Manager,
Development, InterGen, Two Alhambra
Plaza, Suite 1100, Coral Gables, FL
33134-5202 AND Russell Wood,
Hunton & Williams, 1900 K Street, NW,
Washington, DC 20006.

A final decision will be made on this
application after the environmental
impacts have been evaluated pursuant
to the National Environmental Policy
Act of 1969 (NEPA), and a
determination is made by the DOE that
the proposed action will not adversely
impact on the reliability of the U.S.
electric power supply system.

Copies of this application will be
made available, upon request, for public
inspection and copying at the address
provided above or by accessing the
Fossil Energy Home Page at http://
www.fe.doe.gov. Upon reaching the
Fossil Energy Home page, select
“Electricity Regulation” and then
“Pending Proceedings” from the options
menus.

Issued in Washington, D.C., on September
6, 2001.

Anthony J. Como,

Deputy Director, Electric Power Regulation,
Office of Coal & Power Import/Export, Office
of Coal & Power Systems, Office of Fossil
Energy.

[FR Doc. 01-22844 Filed 9-11-01; 8:45 am]

BILLING CODE 6450-01-P

DEPARTMENT OF ENERGY
[Docket No. EA-249]

Application To Export Electric Energy;
Exelon Generation Company, LLC

AGENCY: Office of Fossil Energy, DOE.
ACTION: Notice of application.

SUMMARY: Exelon Generation Company,
LLC (Exelon) has applied for authority
to transmit electric energy from the
United States to Canada pursuant to
section 202(e) of the Federal Power Act.
DATES: Comments, protests or requests
to intervene must be submitted on or
before October 12, 2001.

ADDRESSES: Comments, protests or
requests to intervene should be
addressed as follows: Office of Coal &
Power Import/Export (FE-27), Office of
Fossil Energy, U.S. Department of
Energy, 1000 Independence Avenue,
SW, Washington, DC 20585-0350 (FAX
202-287-5736).

FOR FURTHER INFORMATION CONTACT:
Rosalind Carter (Program Office) 202—
586—7983 or Michael Skinker (Program
Attorney) 202-586—2793.
SUPPLEMENTARY INFORMATION: Exports of
electricity from the United States to a
foreign country are regulated and
require authorization under section
202(e) of the Federal Power Act (FPA)
(16 U.S.C. 824a(e)).

On August 20, 2001, the Office of
Fossil Energy (FE) of the Department of
Energy (DOE) received an application
from Exelon to transmit electric energy
from the United States to Canada.
Exelon, a Pennsylvania corporation with
its principal place of business in
Kennett Square, Pennsylvania, is a
power marketer and wholly-owned
subsidiary of Exelon Corporation, an
electric utility holding company. Exelon
owns generation facilities but does not

have a franchised service area. The
power to be exported will be generated
by Exelon or will be purchased from
electric utilities, power marketers, and
federal power marketing agencies in the
United States.

Exelon proposes to arrange for the
delivery of electric energy to Canada
over the existing international
transmission facilities owned by Basin
Electric Power Cooperative, Bonneville
Power Administration, Citizen Utilities,
Eastern Maine Electric Cooperative,
International Transmission Company,
Joint Owners of the Highgate Project,
Long Sault, Inc., Maine Electric Power
Company, Maine Public Service
Company, Minnesota Power Inc.,
Minnkota Power Cooperative, New York
Power Authority, Niagara Mohawk
Power Corporation, Northern States
Power, and Vermont Electric
Transmission Company. The
construction, operation, maintenance,
and connection of each of the
international transmission facilities to
be utilized by Exelon, as more fully
described in the application, has
previously been authorized by a
Presidential permit issued pursuant to
Executive Order 10485, as amended.

Procedural Matters

Any person desiring to become a
party to this proceeding or to be heard
by filing comments or protests to this
application should file a petition to
intervene, comment or protest at the
address provided above in accordance
with §§385.211 or 385.214 of the
FERC’s Rules of Practice and Procedures
(18 CFR 385.211, 385.214). Fifteen
copies of each petition and protest
should be filed with DOE on or before
the date listed above.

Comments on the Exelon application
to export electric energy to Canada
should be clearly marked with Docket
EA-249. Additional copies are to be
filed directly with Majorie R. Philips,
Attorney, Exelon Generation Company,
LLC, 300 Exelon Way, Kennett Square,
PA 19348.

A final decision will be made on this
application after the environmental
impacts have been evaluated pursuant
to the National Environmental Policy
Act of 1969, and a determination is
made by the DOE that the proposed
action will not adversely impact on the
reliability of the U.S. electric power
supply system.

Copies of this application will be
made available, upon request, for public
inspection and copying at the address
provided above or by accessing the
Fossil Energy Home Page at http://
www.fe.de.gov. Upon reaching the Fossil
Energy Home page, select “‘Electricity
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Regulation,” and then ‘“Pending

Procedures” from the options menus.
Issued in Washington, DC, on September 6,

2001.

Anthony J. Como,

Deputy Director, Electric Power Regulation,

Office of Coal & Power Import/Export, Office

of Coal & Power Systems, Office of Fossil

Energy.

[FR Doc. 01-22842 Filed 9—11-01; 8:45 am)]

BILLING CODE 6450-01-P

DEPARTMENT OF ENERGY
[Docket No. EA—210-A]

Application To Export Electric Energy;
PPL EnergyPlus, LLC

AGENCY: Office of Fossil Energy, DOE.
ACTION: Notice of application.

SUMMARY: PPL EnergyPlus, LLC (PPL
EnergyPlus) has applied for renewal of
its authority to transmit electric energy
from the United States to Canada
pursuant to section 202(e) of the Federal
Power Act.

DATES: Comments, protests or requests
to intervene must be submitted on or
before October 12, 2001.

ADDRESSES: Comments, protests or
requests to intervene should be
addressed as follows: Office of Coal &
Power Import/Export (FE-27), Office of
Fossil Energy, U.S. Department of
Energy, 1000 Independence Avenue,
SW., Washington, DC 20585-0350 (FAX
202-287-5736).

FOR FURTHER INFORMATION CONTACT:
Xavier Puslowski (Program Office) 202—
586—4708 or Michael Skinker (Program
Attorney) 202-586-2793.
SUPPLEMENTARY INFORMATION: Exports of
electricity from the United States to a
foreign country are regulated and
require authorization under section
202(e) of the Federal Power Act (FPA)
(16 U.S.C. 824a(e)).

On July 19, 1999, the Office of Fossil
Energy (FE) of the Department of Energy
(DOE) issued Order No. EA-210
authorizing PPL EnergyPlus to transmit
electric energy from the United States to
Canada as a power marketer using the
international electric transmission
facilities owned and operated by Basin
Electric Power Cooperative, Bonneville
Power Administration, Citizens
Utilities, International Transmission
Company, Eastern Maine Electric
Cooperative, Joint Owners of the
Highgate Project, Inc., Long Sault, Inc.,
Maine Electric Power Company, Maine
Public Service Company, Minnesota
Power, Inc., Minnkota Power, New York
Power Authority, Niagara Mohawk
Power Corp., Northern States Power,

and Vermont Electric Transmission
Company. That two-year authorization
expired on July 19, 2001.

On August 21, 2001, PPL EnergyPlus
filed an application with FE for renewal
of this export authority and requested
that the authorization be granted for a
five-year term.

Procedural Matters

Any person desiring to become a
party to this proceeding or to be heard
by filing comments or protests to this
application should file a petition to
intervene, comment or protest at the
address provided above in accordance
with §§385.211 or 385.214 of the
FERC’s Rules of Practice and Procedures
(18 CFR 385.211, 385.214). Fifteen
copies of each petition and protest
should be filed with the DOE on or
before the date listed above.

Comments on the PPL EnergyPlus
request to export to Canada should be
clearly marked with Docket EA—210-A.
Additional copies are to be filed directly
with, Jesse A. Dillon, Esq., Senior
Counsel, PPL Services Corporation, Two
North Ninth Street, Allentown, PA
18101, Lisa H. Tucker, Esq., Preston
Gates Ellis & Rouvelas Meeds LLP, 1735
New York Avenue, NW., Suite 500,
Washington, DC 20006 and John F.
Cotter, Vice President—Energy
Marketing and Trading, PPL EnergyPlus,
LLC, Two North Ninth Street,
Allentown, PA 18101.

DOE notes that the circumstances
described in this application are
virtually identical to those for which
export authority had previously been
granted in FE Order No. EA-210.
Consequently, DOE believes that it has
adequately satisfied its responsibilities
under the National Environmental
Policy Act of 1969 through the
documentation of a categorical
exclusion in the FE Docket EA-210
proceeding.

Copies of this application will be
made available, upon request, for public
inspection and copying at the address
provided above or by accessing the
Fossil Energy Home Page at http://
www.fe.doe.gov. Upon reaching the
Fossil Energy Home page, select
“Electricity,” from the Regulatory Info
menu, and then ‘“Pending Proceedings”
from the options menus.

Issued in Washington, DC, on September 6,
2001.

Anthony Como,

Deputy Director, Electric Power Regulation,
Office of Coal & Power Import/Export, Office
of Coal & Power Systems, Office of Fossil
Energy.

[FR Doc. 01-22843 Filed 9-11-01; 8:45 am]
BILLING CODE 6450-01-P

DEPARTMENT OF ENERGY

National Transmission Grid Study 2001

AGENCY: Department of Energy.
ACTION: Notice of public workshops.

SUMMARY: This notice announces the
National Transmission Grid Study, a set
of public workshops, and request
comments. President George W. Bush
unveiled his National Energy Policy
(NEP) on May 17, 2001. Included in the
NEP were 105 recommendations to
produce more reliable, affordable and
environmentally clean energy. One of
the recommendations directed the
Secretary of Energy to examine the
benefits of establishing a national
electrical grid, identifying major
transmission bottlenecks and remedies
to remove them. This National
Transmission Grid Study 2001 (NTGS
2001) will identify the major
transmission bottlenecks across the U.S.
It will examine both the technical and
economic issues resulting from these
transmission constraints and provide
innovative solutions to reverse these
trends. A 21st century transmission
super highway that utilizes new
technology to ensure reliability will be
the driver that serves the growing needs
of our economy. A vibrant and reliable
transmission system is essential to
lowering the cost of electricity for
customers all across the country. The
NTGS 2001 will recommend regulatory
and market based approaches that will
stimulate new investment in our
interstate bulk power transmission
systems. The NTGS 2001 team will
work with our nation’s Governors to
ensure that state’s views are heard in the
process of developing this study.
DATES: DOE will host public workshops
at the following dates, times and
locations. The agenda and subject
matter will be the same for each
workshop. Those planning to attend the
workshops should register at
www.ntgs.doe.gov
—September 24th/9 a.m.—4 p.m./
Detroit, Michigan.

Detroit Marriott Romulus, Metro
Airport, 30559 Flynn Drive,
Romulus, MI 48174.

—September 26th/9:00 a.m.—4:00 p.m./
Atlanta, GA.

Hyatt Regency, 265 Peachtree Street

NE, Atlanta, GA 30303.
—September 28th/9:00 a.m.—4:00 p.m./
Phoenix, Arizona.

Phoenix Airport Marriott, 1101 North
44th Street, Phoenix, AZ 85008.
Public Participation: The workshops
are open to the public. If you would like

to submit written comments, they can
be submitted at a workshop or to either
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address below on or before October 10,
2001. E-mailed comments are
recommended.

ADDRESSES: Send comments to:
www.ntgs.doe.gov or Paul Carrier, Office
of Policy and International Affairs (PI-
22), US Department of Energy, 1000
Independence Avenue, SW,
Washington, DC 20585.

FOR FURTHER INFORMATION CONTACT:
NTGS 2001’s web site at
www.ntgs.doe.gov or contact Paul
Carrier, NTGS 2001 DOE Program Office
of Policy and International Affairs (202)
586—5659. Vincent DeVito, NTGS 2001
Counsel (202) 586—8660.
SUPPLEMENTARY INFORMATION: The
purpose of the workshops is to address
and solicit comments on the NTGS 2001
and, in particular, on the following
issues identified by the study team to
facilitate discussion.

Transmission Planning and the Need
for New Capacity

The character of transmission
planning is changing dramatically as the
structure of the U.S. electricity industry
shifts from one dominated by vertically
integrated utilities to one in which new
and evolving regional transmission
organizations will be primarily
responsible for these plans. In addition,
the emergence of wholesale electricity
markets changes the details of
transmission planning in many ways,
most of which are still in flux. These
changes in industry structure raise
important issues about transmission
planning and the need for new
transmission capacity, including: (1)
The need for clear transmission-
planning criteria, which includes
appropriate measures and consideration
of reliability and commerce as well as
siting and other environmental effects;
(2) the integration of planning for
transmission, generation, and demand-
side management programs (including
consideration of nontransmission
alternatives that can meet reliability
requirements and commercial needs);
(3) the role of new technologies that
might reduce the need to build large
transmission facilities; (4) the need for
high-quality data and projections on the
types, timing, size and locations of new
generating units and on the magnitudes
and shapes of customer loads; (5) the
need for advanced planning methods
that can deal with a multiplicity of
alternative futures; (6) the role of
merchant (unregulated, for-profit)
transmission projects; (7) the possible
effects of new transmission facilities on
the ability of some generators to
artificially raise market prices for
energy; and (8) the potential benefits of

proactive transmission plans that can
guide future investments in, and the
locations, of generation and demand-
management programs.

Transmission Siting and Permitting

In recent years, two conflicting trends
have caught the attention of energy
policy officials and the electricity
industry. One is that across the nation
the need for electricity transmission
system improvements is growing; in
fact, it has already become urgent in
some areas. The other is that it has
become increasingly difficult to obtain
approvals from pertinent state and
federal agencies for the siting and
construction of proposed major
additions or upgrades of the nation’s
electric transmission grids. Further,
although bulk power markets now span
large multistate regions, the existing
regime for siting and permitting of
transmission facilities remains
fundamentally state based. This regime
may not be well adapted to reviewing
proposed new transmission facilities
from a regional perspective. The policy
options for addressing transmission
siting and permitting in a restructured
electricity industry fall into three major
categories: (1) Options to establish
regional or federal siting institutions
with authority to obtain rights-of-way
for new transmission projects; (2)
options to improve the existing state-
based regime for transmission siting;
and (3) options that could improve
siting practices by government agencies
and the electricity industry under any
governance structure.

Business Models for Transmission
Investment and Operation

A common theme in restructured
electricity systems around the world is
the unbundling of generation,
transmission, and distribution and the
creation of independent transmission
entities that link competitive generation
to regulated distribution. The
restructured transmission entities can
encompass three business functions:
system operation, market operation, and
grid ownership. To a large extent,
current transmission sector business
models are based on the previous grid
ownership structure and on political
expediency. In the U.S. where a large
portion of the electricity grid is owned
by investor-owned utilities, formation of
non-profit Independent System
Operators (ISOs) to control but not own
deregulated transmission assets was a
convenient approach that enabled
restructuring to move forward without
requiring utilities to divest their
transmission assets. By contrast, in
countries such as the U.K. or Spain

where the government or private entities
previously owned the transmission
assets, restructuring entailed formation
of for-profit independent transmission
companies (ITCs). Both the ISO and ITC
business models have strengths,
weaknesses, and multiple variants.
Federal Energy Regulatory Commission
(FERG) order 2000 and subsequent
orders concerning the formation of
Regional Transmission Organizations
(RTOs) do not identify a preferred
business model for transmission
functions. The need to evaluate
alternative business models for
transmission enterprises is prompted by
the moves toward large RTOs, current
experiences with the ISO structure and
the development of RTO proposals that
advocate formation of for-profit ITCs.
Key issues related to the choice of
business model for RTOs include the
political feasibility of different models
as well as their effects on: (1) market
efficiency; (2) system reliability; (3)
operational efficiency; (4) transmission
access and interconnection policies; (5)
transmission system investment and
innovation; and (6) governance and
regulatory oversight.

Operation of Interconnected
Transmission Systems

Electric power systems were
originally interconnected for two
purposes: reliability and economy.
Operation protocols evolved for the
interconnected system that permitted
maintenance of system frequency,
monitoring of trades between regions,
and the prevention of major power
outages as the result of single
contingencies such as the sudden loss of
any system component. Interconnection
also led to a variety of problems: loop
flows, inter-regional stability concerns,
and issues associated with management
and coordination of a very large, diverse
set of generators and loads. The advent
of competitive energy markets has
blurred the sharp distinction between
reliability and economy so that reliable
service may become a commodity. In
addition, the voluntary cooperation by
which utilities and others involved in
system operation performed their tasks
has been difficult to maintain as former
partners become competitors. Two main
approaches for dealing with short-term
reliability issues (particularly
congestion of components) have
evolved: the first approach is a system
whereby parties that are engaging in
transactions curtail them according to
prescribed rules whenever reliability
becomes a concern. The transmission
loading relief (TLR) protocol is the
embodiments of this approach. The
second approach is market-based in
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which spatial price patterns are created
that lead market participants to relieve
congestion through actions taken in
their own self-interest. Locational
pricing, such as nodal pricing,
“flowgate” pricing, and to a lesser
extent zonal pricing, are embodiments
of this second approach. Issues of
concern for operation of interconnected
power systems include: (1) Could the
entire U.S. electricity grid be operated
as one integrated whole or a few large
integrated markets? (2) How could we
assure reliability of such an integrated
or national electricity grid? (3) What are
the merits of and appropriate
relationship between ‘“mandated”
approaches (e.g., reliance on TLR
protocols), and “market-based”’
approaches, such as real-time and day-
ahead markets to ensure system
reliability?

Reliability Management and Oversight

Assuring power system reliability is
both a physical and organizational
activity. Specific activities must take
place but they do so within a
commercial and political framework.
Determining who sets the rules for
power system reliability and how may
be the most challenging aspect of
maintaining reliability in a restructured
electricity industry. Historically, the
vertically integrated utility industry
utilized the North American Electric
Reliability Council (NERC) a bottom-up,
industry-dominated, volunteer
organization to establish reliability rules
and monitor compliance. The
restructured industry will require a
more open and inclusive process for
establishing mandatory standards and
monitoring and enforcing compliance.
To assure reliability the following issues
need to be addressed: (1) The physical
constraints and requirements of the
electricity system; (2) who should make
decisions about reliability and the
technical and economic bases for those
decisions; (3) who takes what risk
(communal versus individual risks); (4)
how reliability costs are assessed; (5)
how to address the inevitable disputes
that will arise over reliability decisions;
(6) what should be the scope of
reliability decisions (regional vs.
national); (7) how to assess alternative
means of supplying reliability services
(including the use of customer loads as
reliability resources), and how
technology is expanding these options;
and (8) evaluating proposed
institutional structures for insuring
reliability.

New Transmission Technologies

Electric industry restructuring is
based in part on the assumption of a

transmission system that is flexible,
reliable, and open to all exchanges no
matter where the suppliers and
consumers of energy are located.
However, neither the existing
transmission system nor its management
infrastructure can fully support this
open exchange. Some desirable market
transactions are quite different from
those envisioned when the transmission
system was designed, and they may
stress the limits of safe operation. The
risk posed by such transactions may not
be recognized in time to avert major
system emergencies, which may be
difficult to manage without loss of
customer load. It is also increasingly
common for one transaction to interfere
with others, producing “congestion” in
the system. These problems can be
remedied in part by direct technical
reinforcements to the transmission
system, in the form of improved
hardware technology. Another need is
for indirect reinforcements to the
general infrastructure for grid operations
and planning. Progress in both areas
has, for many years, been hampered by
electricity restructuring. This process is
far from complete, and it has greatly
weakened the essential dialog between
technology developers and technology
users. Development of new technology
must be closely linked to its actual
deployment for operational use.
Together, both activities should reflect,
serve, and keep pace with the evolving
infrastructure needs of transmission
organizations. This is not happening.
Neither the details nor the needs of this
infrastructure are well known, and all
parties are understandably averse to
investments that may not be promptly
and directly beneficial to them. As a
result many promising technologies are
stuck at various points in the “pipeline”
from concept to practical use. Included
among them are superconducting
equipment, large scale devices for
routing power flow on the grid (HVDC
and FACTS), real time operating tools
for enhanced management of grid assets,
and a new generation of system
planning methods that are robust
against uncertainty. A critical issue is
that some enabling technologies for
healthy and reliable electricity
commerce are not attractive to
individual commercial entities, but
should be developed and deployed in
furtherance of the public good. To
summarize, key issues include: (1) The
capability and cost of new technologies
to improve operation of the
transmission system; and (2) the
requirements of and institutional
options available to support timely
development and deployment of these

technologies through the current period
of industry restructuring.

Issued in Washington, DC, on September 6,
2001.
Margot Anderson,

Deputy Assistant Secretary, Office of Policy
and International Affairs.

[FR Doc. 01-22841 Filed 9—11-01; 8:45 am)]
BILLING CODE 6450-01—P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket Nos. RP01-533-000]

ANR Pipeline Company; Notice of
Tariff Filing and Annual Charge
Adjustment

September 6, 2001.

Take notice that on August 30, 2001,
ANR Pipeline Company (“ANR”), 9
Greenway Plaza, Houston, Texas 77046,
tendered for filing Thirty First Revised
Sheet No. 17 from its FERC Gas Tariff,
Second Revised Volume No. 1 and
Seventeenth Revised Sheet No. 14 from
its FERC Gas Tariff Original Volume No.
2, to be effective October 1, 2001.

ANR state that the purpose of the
filing is to reflect a decrease in the ACA
rate adjustment to ANR’s commodity
rates effective October 1, 2001. The tariff
sheets reflect a decrease of $.0001 per
Dth in the ACA adjustment surcharge,
resulting in a new ACA rate of $.0021
per Dth for fiscal year 2001.

ANR state that copies of this filing are
being mailed to its customers, state
commissions and other interested
parties.

Any person desiring to be heard or to
protest said filing should file a motion
to intervene or a protest with the
Federal Energy Regulatory Commission,
888 First Street, NE., Washington, DC
20426, in accordance with Sections
385.214 or 385.211 of the Commission’s
Rules and Regulations. All such motions
or protests must be filed on or before
September 13, 2001. Protests will be
considered by the Commission in
determining the appropriate action to be
taken, but will not serve to make
protestants parties to the proceedings.
Any person wishing to become a party
must file a motion to intervene. Copies
of this filing are on file with the
Commission and are available for public
inspection. This filing may also be
viewed on the web at http://
www.ferc.gov using the “RIMS” link,
select “Docket#”” and follow the
instructions (call 202—-208-2222 for
assistance). Comments, protests and
interventions may be filed electronically
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via the Internet in lieu of paper. See, 18
CFR 385.2001(a)(1)(iii) and the
instructions on the Commission’s web
site under the “e-Filing” link.

David P. Boergers,

Secretary.

[FR Doc. 01-22873 Filed 9-11-01; 8:45 am]|
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. RP01-562-000]

ANR Pipeline Company; Notice of
Proposed Changes in FERC Gas Tariff

September 6, 2001.

Take notice that on August 31, 2001,
ANR Pipeline Company (ANR) tendered
for filing, as part of its FERC Gas Tariff,
Second Revised Volume No. 1, the
following tariff sheets proposed to
become effective September 1, 2001:

Forty-eighth Revised Sheet No. 8
Forty-eighth Revised Sheet No. 9
Forty-seventh Revised Sheet No. 13
Fifty-eighth Revised Sheet No. 18

ANR states that the above-referenced
tariff sheets are being filed to implement
recovery of approximately $2.0 million
of above-market costs that are associated
with its obligations to Dakota
Gasification Company (Dakota). ANR
proposes a reservation surcharge
applicable to its Part 284 firm
transportation customers to collect
ninety percent (90%) of the Dakota
costs, and an adjustment to the
maximum base tariff rates of Rate
Schedule ITS and overrun rates
applicable to Rate Schedule FTS-2, so
as to recover the remaining ten percent
(10%). ANR advises that the proposed
changes would decrease current
quarterly Above-Market Dakota Cost
recoveries from $2,995,512 to
$1,968,858.

Any person desiring to be heard or to
protest said filing should file a motion
to intervene or a protest with the
Federal Energy Regulatory Commission,
888 First Street, NE., Washington, DC
20426, in accordance with Sections
385.214 or 385.211 of the Commission’s
Rules and Regulations. All such motions
or protests must be filed in accordance
with Section 154.210 of the
Commission’s Regulations. Protests will
be considered by the Commission in
determining the appropriate action to be
taken, but will not serve to make
protestants parties to the proceedings.
Any person wishing to become a party
must file a motion to intervene. Copies
of this filing are on file with the

Commission and are available for public
inspection. This filing may also be
viewed on the web at http://
www.ferc.gov using the “RIMS” link,
select “Docket#’ and follow the
instructions (call 202—208—-2222 for
assistance). Comments, protests and
interventions may be filed electronically
via the Internet in lieu of paper. See, 18
CFR 385.2001(a)(1)(iii) and the
instructions on the Commission’s web
site under the “e-Filing” link.

David P. Boergers,

Secretary.

[FR Doc. 01-22898 Filed 9—-11-01; 8:45 am]
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. RP01-529-000]

ANR Storage Company; Notice of Tariff
Filing and Annual Charge Adjustment

September 6, 2001.

Take notice that on August 30, 2001,
ANR Storage Company (“ANR
Storage”), 9 Greenway Plaza, Houston,
Texas 77046, tendered for filing Seventh
Revised Sheet No. 5 from its FERC Gas
Tariff, Original Volume No. 1 and Tenth
Revised Sheet No. 1(a) from its FERC
Gas Tariff Original Volume No. 2, to be
effective October 1, 2001.

ANR states the purpose of the filing
is to reflect a decrease in the ACA rate
adjustment to ANR Storage’s commodity
rates effective October 1, 2001. The tariff
sheets reflect a decrease of $.0001 per
Dth in the ACA adjustment surcharge,
resulting in a new ACA rate of $.0021
per Dth for fiscal year 2001.

ANR state that copies of this filing are
being mailed to i